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In IT: Natiun;tl Century Financitrl E n t o  pi ises, Ioc. I:in:rnci;rl Is r~cstnicnt  Litig;rtiun 

C:rse Nu. 2:03-nrd-1565 

UNITED S T A I E S  DIS'I~IIIC'I' C O U R I  IiOR 'SHE SOUl- l lERN DISTRIC 1- 01' 
01110, EAS'IEIIN DIVISION 

2009 U.S. Disr. L ESIS 5772 

I'RIOR I.IISTORY: Nrrr'l Ce~rrrrrs Fill 611ler s I, .If Stcttiniirs & Ilollister - 2,  Columbus, Ol l  
A.lurg<t:r,,l C/ICISC Uu~rk. 0 0 8  U S  Disl LLSIS 106JYI 
(S D Ohio. Alrg 5 .  ?OO8) FOI Filch Inc, In Re: Evan A Davis, LEAD ATTOIINEY, 

Cleary, Ciottlicb, Stccn & [*2] I-lomilton. New York. 

COUNSEL: [*I]  AcaiIAllcnrc 01 Pcnnsylvanie, nio, In NY 
. ~ 

Re, Pro sc, Calab;~s;rs, CA 
For Florida Iiealth Plan Manogcrnent Inc, In Re: Willii~rn 

!:or Uiosourcc Cornoration. In IIc: joscnlr C \V;lscl~. K Davis, LEAD ATTORNEY, Bell, LDilvis & Pitt, PA. 

LEAD ATTORNEY. Ft Lnudcrdale, FL Winston-Snlcm, NC 

B~~~ one (-upitill ~ ; ~ ~ k ~ t ~  lnc,  R ~ :  c willinrn For Don;~ld 1-1 Ayers, In Re: Brian Edw;rrtl Dickerson, 
lq,illips, LE,AD A T T O R N E Y ,  11 ~ i ~ ~ b ~ l ,  I..EAD AT TOIINEY, The L3ickerson L:a\v Group, Upper 
covington & ~ , ~ ~ l i ~ ~  L,LI', N~~~ y u r t ,  NY; Arlington, 01-1; Sllarlenc I Ch~rnce, The Dickcrson Lnw 
Warren Alexander. LEAD A ITORNEY, Squire Sanders Groop, Coluillbu~, 01.1 
& LDernpsey, Columbus, Obi; Elizabeth J Avcrill, 
Covington & Burling LL,I', Wosl~ington. LX; Gary For Bc;~con Group L,LC, In Re: Willinm A Escobar, 

I?irbm~n, Covington & Burling, Wi~shington, DC L.EAD ATIOIINEY, Michael C L.ynch. PRO I-IAC 
VICE, John M C;rllngy, l<clley Drye & \V;~rren L I P ,  

For I'urccll & Scott Co LPA. In Rc. John I< \ / ~ l I ; r .  Robert New Yorl(, NY 

M Cnry, LEAD ATTORNEYS, Williams & Connolly, 
Washington. DC; Mattliew L Fornshell, Schottcnstein For Deloitte & Touche, LLI', In Re: Andrew L Goldn>on. 

Zox & Dunn, Columbtrs, 01-1 LEAD ATTORNEY, B;irilit Beck I-lcrm;~n P;rlenchar & 
Scott. C l ~ i ~ i l ~ o .  I L :  I'hilin Albert Brown. L,EAD - .  . 

For 1'll;lros C;~pit;rl IPortncrs LI', In Re: Joseph F Morray, ATIOIINEY. Vorys, Sirtcr, Scylnotrr & Pease - 2 .  
LEA]) ArTORNEY, Murr;,y ~~~~h~ & ~ ~ ~ ~ i l  . 2, Columbus, 01-1; Shirron I<;ltz, L.EAD ATTORNEY, @~vis  

Columbus. 01.1: Michael Joseph Collins, L.EALD I'oIk & Wardwell, New yolk,  NY 
ATTORNEY, E~llas, TS; Alcxnndcr D Widell, Bickcl & 
Brewer, New York, NY; Kenneth N 1-lickox. lr. IIobcrt For Kuld Corp. In Re: Jolln Edwartl I-fuller, LEAD 

M Millimet, Bickcl & Brewer, Dallas, TX ATTORNEY, Slrumakcr Loop & Kcndrick, Columbtrs, 
0 1.1 

For Moody's Investors Service Inc, In Re: Janles I Costcr. 
L,EAD S;lttcrlec, Stcpllcns, & For Lo~lis J:insscn, In IIc: Robert N ICnplen, LEAD 

Burkc, New YorL, NY; Lowrcnce David Wiilkcr, Talt ATIORNEY. IQ~pli~n Kilsheimer & Fox. New York, NY 



For Cjcorgc A I<i~seli;~s, Frank I' Moglioclictli, In Re: R 
Eric Bilik, LEAD ATTOIINEY, C Todd Willis, Eric C 
Robcrson, McGuirc Woods LLP, Jocksonvillc, FL.; David 
M Wells, Mc<;uirc Woods LL I' - 2, li~cksonvillc, FL 

For Lloyds TSB Banl; plc, In llc: Hnrold G L.cvison, 
LEAD ATI'ORNEY, I<nsowilz, [*3] Benson, To~rcs  & 
Friedman, LLI', New York, NY; Di~vid G Jcnnings, 
Timothy lidwaid Millel, lsnac Umnt Lcdinan & Icetor - 
7, Culu~nbus. 01-1 

For Priccwotcrhuosc Coopers LLP, In 1 :  William 
lli~ttlcdge Mi~gi~ire ,  L.EAD AI ' IORNEY, 1-lughcs 
1-lubbard & Rced LLP. Ncw York, NY; Matthew I 
Burkhart, TilFany C Millcr, Bailey Cnvalieri LLC, 
Columbus, OEl 

For Rcbecc;~ S I'arrctt, In Ilc: S3cnj;lmin Scot Zacks, 
Zncks Law Group L.LC, Culu~iibus, 01-1 

For Tliomos Mcndell, I-Iiirold W Pote. In Re: I3;lrry 
Ostrager, LEAL? ATTORNEY. Sinipsun Tlintclier & 
B;~~t lc t t  LLI', New York, NY; Micb;~cl I-lir;~m Carpenter. 
Caspenter Lipps & Lcisnd L L  l', Columbus, 01-1 

For C~anlbrd L Scott, In Re: Dovid Albcrt I<opccli, 
LEAD ATTORNEY, Kopccb & D'Gmdy LLC, 
Columbi~s. 01.1; R Brian Oxnian, LEAD ATTORNEY, R 
Brian Onm;~n L ;I\\' Ollices, Sant ;~  Fe Springs, CA 

For 1199 Ileolth Care E~iiployccs Pension Fund, In Re: 
Robcrt J M;rdden, LEAD ATTORNEY, Gibbs & Bruns 
LLP, I-louston. TX 

For Credit Suisse First Boston Corp, In Rc: lclficy Q 
Smith, Slevcn G Brody. LEAD A I TORNEY S. Susan F 
DiCicco, MclCcc Nelson LLI'. New York, NY; Thomts 
Leslie Long, LEAD ATTORNEY, Bakcr & I-lostctlcr - 2. 
Columbus, OH; Slicrri Blorik L;rzco~. Uekcr & I-lostetlei.- 
2, Colunibus, 01-1 

];or Lnricc IC I'oiilso~i. In Re: Albert [";4] J Lucos, P a l k c  
1-laltcr & Griswold - 2, Culu~nbus, 01-1; John Edworcl 
I-l;~ller, LEAD ATI.ORNEY, Sliumakcr Loop 6: 
ICcndrick, Coliirnbus, 01-1; Tliomus I;eilig, Fellig 
Feingold Edclblum & Schwa~iz  L.L,C, I-lackcns;~ck. NJ 

For RJ Gold & Coinpimy, In Re: Li~wrencc A Wojcik, 
I';~ula D Izricdman, Rogcr L Longtin, LEAD 
ATTORNC,YS, D1.A Piper Rudnick Gray Cary US LLP, 
Cliicago, I L  

For Beacon Group Ill-Foci~s Villue Fond L. l', In Rc: 
Dougli~s 1-1 Flouni, Israel David,  horna as Ross 1-looper, 
LEAD ATIOIZNEYS, Fried Fr;lnk i-lurris Shriver & 
Jucobson LLI', New York. NY; Thomas Louis 
Rosenbcrg. Iloctzel & Andrcss, Colunibus, 01-1 

For A~nedisys Inc, In Re: R.l;~rc I Kcsslcr, Hohn Loesel 6: 
Parks - 2, Colunibus, 01-1 

For City of Chandler Arizon;~ el 01, i'li~intilt: IC;~thy D 
Futrick, L,EAD ATTORNEY, Jelliy J Cotncr. Scott 
I-li~mphries, Gibbs & Burns LLP, Houston. TX 

For ING Biink N V , P l a i n l i t  David L Elsberg, LEAD 
ATTORNEY, Miller & Wrubcl I' C ,  Ncw York. NY; A 
Williom Urqi~hart, Qiiinn Emanile1 Urquhart Oliver 61. 
I.lcdgcs, Los Angclcs, (:A; Ilcx Lee, Kevin l;~niis, Qi~inn 
Emonucl l lrq~~lii iri  Oliver & I-lcdgcs L.L.1'. New York, 
NY 

For blich;~cl Mahoncy, Plaintilf: Gcorgc E Ridge. L,EAD 
ATTOIINIiY, Coopcr Ridge & 1.untinbcrg. Ii~cl~sonvillc. 
FL; llubcrt N l(apl;~n. LEAD ATTORNEY. lellrey j *5 )  
P C;~mpisi, Kiiplan Kilsheimer & I;on, New York, NY; 
lemes Edward Arnold, Jamcs E Arnold & Associotcs 
C o  , LPA, Columbus, 01-1 

For L.ouis Jansscn, Plaintill: Gcorgc E Ridge, Cooper 
Ridge & Lsntinbe~g, lncksonville, FL. 

1;or L i ~ r y  R White, I'l;~intill: lumes Edw;~rd Arnold, 
J;~mcs E Arnold 6: Associates Co , LPA, Columbus, 01-1 
George E Ridge, LEAD ATTORNEY, Cooper Ridgc & 
L antinberg, l;~cksonvillc, FL, 

IPor Mctropalit;~n Lili  Insur;rnce Coiiipany, l'l;~intill: 
r o d  (2 Lcvison, L.EAD ATTORNEY. Kosowitz, 
Bcnson, l~urrcs  6: Fricdm;~n, LLI' ,  New Yorlc, NY; 
Richard B I-l;1r1~er. LEAD ATTORNEY, McCurtcr & 
English, Newzirk, NI 

Fur luhn P l 1 o i l i n  I i n t i S  lellrcy P Cumpisi, 
Kaplnii Kilslieimer & Fox, New York. NY; Kcnnetli I 
Vianale, Vinnnle & Vianalc LLI', Boc;~ Raton, FL. 
Gcorge E Ridge, LEAD ATTORNEY, Coopcr Ridge & 
Lantinbeig, Jt~cksonville, FL.; Inmcs Edward Arnold, 
lanics E Arnold & Asso::iatcs C o  , LPA, Columbus, 01-1 

For New Yolk City Fire Dcpurtmcnt I'cnsion Fund, Ncw 
York City Police I'cnsion Fund, New York City 
Employees' Retirement System, rc i~cl ic~s '  llctireincrit 
Systcni Ibr tlic City of Nc\v York, I'laintills: Stcvcn E 
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Fineman, LEAD A-TTORNEY, Licli C;rbrascr I-lcimonn 
and Bernstein L,LP, New York, NY 

For Ilnencunibcred Assets Trust [ *6 ]  and Erwin I Kirtz. 
Lld , Trustee, State of Arizonir, Crown Cork & Seal 
Coriipirny lnc, I'lnintitfs: Scott i-lumphrics. Gibbs 61 
Bums L1.P. I-looston, TX 

For B;rrbi~r;r Poulsen, Lance I< I'oulsen. I'1;rintiSSs: John 
Edward I-lallcr. L.EAD ATTORNEY, Sb~rmi~hcr  Loop & 
ICcndricL, Columbus, 01-1; Katie L. Tournoox. Shomnker 
L,oop & Kcndrick L.L,I', Colulmbus, 01-1; Robert 1-1 B 
Citwood, Roy L. Mi~son, M;tson, Cewood & I-lobbs, 1' A . 
Annopolis, MD 

For Gary Davis, L;rurie Davis, Donno Scliradcr, Glenn 
Schrndcr, Plrintil's: lirmes Edword Arnold, James E 
Arnold 6: Associates Cu , LPA, Colunibus. 01-1 

For Suzannc ti 1-losch. L>clend;rnt: I1 IJril: Bilik. LEAD 
ATTORNEY. C 'Todd Willis, Eric C 11uberson, Mc(3uirc 
Woods L,Ll'. J;rcksonvillc. FL; Duvirl M Wells, McGtrirc 
Woods LLP - 2, Jacksonville, FL. 

For E & D Investments, EIysc Aycrs, Ayers L.L.C. 
Defendants: Brian Edtvi~rd L3ickcrson. The Dickerson 
Law Group, Upper Arlington, 01-1; Roy L. Msson, LEAD 
ATTORNEY, Meson, Cawood 6: I-lobbs, I ' A ,  
Ann;rpolis, MD; Alexandra Grcil, I'RO 'lAC VICE, 
Simpson Tl~nchcr & B;rrtlett LLI'; 

For Barbonr l'oulscn, bar bar^^ L I'onlsen, Lance ti 
I'otilsen. Delknd;rnts: John Edw;rrd I-l;rllcr, Shumakcr 
Loop & I<cndrick. Columbus. 01-1; Thomas Fcllig, Fcllig 
Fcingold Edclblum & L*7] Schwortz LLC. I-lackensock, 
NJ 

[:or Mitcllcll Stein, Dcl'knd;rnt: D;rvid M;~i:Coy M;rrtin, 
D;rvid M M;~rtin C o  , L I' A , Spiinglield. 01-1; Lilan I< 
I'llen. Paz 6: 1'li;rn LLP, Los Angclcs. CA 

For Eric R Wilkcrson, Dclcndant: Jclticy Coviello, I'R0 
I-IAC VICE, Pliilip Mirrer-Singer, I'RO l lAC VICE, 
Surah L. Dunn, I'RO HAC VICE, Sinipson Thocher & 
Barllett LLI', New Yurk, NY 

For Ccdric Johnson, Sum Romeo. Albert Marston, 
L>elendnnts: R Eric Bilik, LEAD ATTORNEY, C Todd 
Willis, Eiic C Robcrson, McGuire Woods LLP, 
Jacksonville, IZL; D;rvirl M Wells. McGuirc Woods L LI'  - 
2 ,  Jucksonville, FL. 

For JP Morgirn Clresc & Co. Defendant: William A 
Escobnr, L.EAD ATTORNEY, Nicliolas J Pnnarelln, John 
M Callagy, ICclley, Drye & Worren, LLP, New York, 
NY; William Clicstcr Wilkinson, Thompson I-line LLP, 
Col~rmbus, OI-I 

For JPMorgan I r rne r s ,  LLC. Del'endant: Williirm 
Chester Wiltinsoil, LEAD ATTORNEY, Thompson 
I-line LL,P, Columbus, 01-1; Joel A Henkin, Kcllcy Drye 
& Wi~rren L,L,I1, New York, NY; Micheel C Lyncli, PRO 
I4AC VICE, Nicholirs J Fan;rrelln, John M Cnllagy, 
ICellcy Drye & W;rrren LLP, New York, NY 

For JP Morgan Cli~lsc Bank, Delcndent: William Chester 
Wilkinson, TIlom]3son Iline LLP, Columbus, 013; Joel A 
I-lankin, Kcllcy Dryc 61 Werrcn LLP, New York, NY; 
Michael [ * E l  C Lynch. PRO I-IAC VICE, John M 
Cirllirgy, Kellcy Drye & Wi~rren LLI', New York, NY 

For John k Anrlrews, Dctcntlani: SLanlcy 14 Wokshlng. 
Kenny Nirchwnltcr. PA, Miami, FL; Somontha 1 
Kovi1naitgl1, Brian l'aul M r  Akerinan Scnterfitt. 
Miami, FL 

For Cheyenne-Bhrzc LLC, Rebecca S l';rrrctl, 
L>eSendonis: Benj;~niin Scot Zot:ks, Zirr:ks Law G ~ o u p  
LL.C, Colu~nbos, OI-1 

For TS1 Technologies and I-loldings LLC, Swabb 
Fin;~ncial L.L.C. Dcrendants: Robert Frcderic Brown, 
Ulrner 6: Berne LL I', Cincinnirti, 01.1; L t ~ r n  IC Phan, Paz 
& I'lian L,L.l'. Los Angeles, CA 

For Purccll, Joanne L1. Cary W I'~rrccl1. Dcfcnd;tnts: 
Maltlicw B Andclmirn, Williams & Connolly. 
Washington, L1C 

For Purccll & Scott C o  LPA, DeScnd;rnt: C~;rig D Singer, 
Maalicw B Antlclmirn, Williirms & Connolly LLI', 
Washington, DC; Matthew L. Fornsl~ell, Scliottcrrstcin 
Zox & Dunn, Columbirs, 01-1 

For Scott & I'trrccll. C o ,  L P A  . Dcfcnd;tnt: M;rlthew L 
Fornshell, Sohottenstein Lox & Di~nn,  Columbus, 011; 
Motthew B Andelman. Willi;rms & Connolly L.LP. 
W;rshington, i7C 

For Eric R Wilkinson, L>efcnd;rnt: lefl'rcy Covicllu, 1'110 
I-IAC VICE.. Philip Mirrer-Singer, 1'110 I-IAC VICE, 
Sarah L. Dunn. PRO 1-IAC VICE. Katherine E Russurn, 
PRO I-IAC VICE, Sinipson T1i;rclier & Bnrtlctt LLI', New 
York, NY; Kylc A L.onergan, Simpson [*9] Thechcr & 
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Barrlett LLI', New York, NY 

For Tliomns G Mcndcll, L7clendant: Barry Ostragcr, 
Jeffrey Coviello, I'RO I-IAC VICE, l<atherine E Russirrn. 
PRO I-IAC VICE, Mary 1<;1y Vyskocil, l'hilip 
Mirrer-Singer, I'RO tIAC VICE. SaraIi L Dunn, I'RO 
tIAC VICE, Kylc A ionergon. Simpson Thutclier & 
Bt~rtlett L.L,P, New York, NY 

For liarold W Pole, L)clcndant: Barry Ostragcr. Mary 
Kay Vyskocil, Simpson Thntchcr & Bartlett LLP, Ncw 
Yorl;, NY 

FOI Rebccco n ~ n i  Fatrctt, Dctcndunt: Benjamin Scot 
Zacks, Z;~cks L;lw Group LLC. Colombus, 01-1 

For Donnld nmi Ayers, Dcl'endant: Brirrn Edward 
Dicterson, Tlic i)ictcrson L;lw Group, Uppcr Arlington. 
01-1 

For Bo;~con Group Ill-Focus Value Fund. L P .  
Defenk~nt: Dougli~s I-I Flnum, LEAL7 ATTOIINEY, L;II;I 
Tun:ik, Shilzeb Lnri, Israel David. Fried Frirrik llarris 
Shriver 6: I~~cobsori LLI', New York, NY; lessic;~ L 
Davis. Roctzcl 6: Andress, Columbus. O l i  

For. Beircon Group, LLC, Delkndanl: Wil lkin Cliestcr 
Wilkinson, L,EAL7 ATTORNEY, Thompson I-line LLI', 
Coloriibus. 01-1; Joel A Iiankin, Nicholos I I'sni~rcll;~, 
Iohn M Cnll;~gy. Kellcy Drye & Warren LLI'. New York, 
NY 

For Pitch. Inc. Defcndz~nt: E\wn A D;lvis. LEAD 
ATTOIINIZY, Cle;~ry, Gottlieb, Slecn & liumilton, Ncw 
York, NY; Julio Terver Muson. Martin Flumenb;~um, 
LEAD ATTORNEYS. [ *  101 Andrew Jornes Ehrlicli. 
Tobias J Stern, P;loI, Wciss, Rilkind, Wllarton & 
Gurrison L.LI', New 'r'ork, NY 

];or Deloiltc 6: Tooclic, L L. I' , Defcndant: Pliilip Albert 
Brown, L,EAD ATTORNEY, Vorys. Sutcr, Seymour & 
I'c;~sc - 2, Columbus, 01-1 

1";: Credit Suissc First 13oston Corporation. Dclcndanl: 
loson M IKorol. Cooley Godwnrd ICronish, Ne\v York. 
NY; Jellicy Q Smith, MclCce Nelson LL,I'. New York, 
NY; Minn Audrcy ICiin, Kronisli Lieb Weiner & I.lcllman 
LLP. New York, NY; Robc~t Colby Allsbrook, King & 
Spolding LLI', Ncw York, NY; Sllcrri Bl;rnl; Lrlzc;~r, 

Schwerk, Coolcy Godweld Kronisli L.LP. New York, 
NY For J I' Morgan Chase Parlncrs, L. P , Defendant: 
William Chester Wiltinson, LEAD ATTORNEY, 
lhompson I-line LL.I', Columbus, 01.1; Nicholas I 
Panirrcll;~. John M C ~ l l i ~ g y .  Kclley Drye & Warren LL,P, 
New Yort, NY 

For Bank One Cnpit;~l Marl;cts. Inc, Defendant: C 
Williani Pliillips, 1.EAD ATTORNEY, Covington & 
Burling LLP. New York, NY; Elizabeth J Averill, lames 
M Garl;rnd. Mark P Gimbcl, Covington & Burling LLP. 
Wasliington, DC; Gary Rubrm~n, Covington & Burling, 
W. . ' .ralirngton, DC 

For Bank ['I I J One Nationi~l Association, Dcfcndant: C 
Williaiii I'liillips, LEAD ATTORNEY. Cuvington 6: 
Burling LL.1'. New Yort, NY; Eliz;~bcth J Averill, Mark I' 
Gimbcl, Covington & Burling LLP. Washington. DC; 
Gary Rubmun. Covinglon & Burling. W;rshinglon, DC 

For Bank One, N A .  Delkndsnt: C Wil l i t~m i'hillips. 
LEAD ATTOIINEY, Covington & Burling LLI', New 
YorL, NY; D;~vid Wnrrcn Alcx;rnder, Squirc Sanders & 
Dcmpsey, Columbus, 01.1; Elizabctli J Averill, Inmcs M 
Gsrrland, Covington & Burling L.LP, Washinglon, DC; 
Mark I' Gimbcl, Covington & Borling LL,P, New York. 
NY; Gory Rubman, Covington & Burling, W;~sliington. 
D C 

For Flohaz Pa~tners. L. L C , I-lcal~hcnre Capital L.L.C. 
lntcrconiir~cnli~l Investment Associ;rtcs, Kucliinu, lnc , 
Soutli Allilntic lnvcslmcnts, L L C , TIior C;rpilal 
tloldings, L L C  , Tlior C;~pii;~l I-loldings LL, Kuld Corp, 
Deltndants: John Edwnrd tl;~llcr, LEAD ATTORNEY. 
Shumakcr Loop 6: Kcndrick, Columbus, 01-1 

For JI'Morgan Clitrse Bank. N A , Dcfcnd;rnt: William 
Clicslcr Wilkinson, LEAD ATTORNEY, Thompson 
I-line LLP, Columbos, 01-1; John M Cnllngy. Kelley, Dryc 
&W;~rren, LLP, New York, NY 

For L.indo lohnson, Excctrtor 01 ilie LsLi~te 01 I-larold W 
Pule. De1ind;lnt: lulin 1:dw;rrd t i l l e r ,  LEAL7 
ATIORNEY. SliomnLer Loup & Kcndrick, Columbus, 
[ * I ? ]  Ol-I; Kylc A Loncrg;rn, Marcia A Grilfilh, leilrcy 
Covicllo. PRO I-IAC VICE, 1C;rtlierinc E Rossum. PRO 
I-IAC VICE. Pliilip Mirrcr-Singer. PRO I-IAC VICE, 
S;~rnh L Di~nn, PRO I i A C  VICE, Simpson Thaclier 6: 
.- . . . - . . . . . . . . . 

Tliumi~s Leslie Long, Baker & I-lostctlcr - 2, Coluinbus, Uartlcll LLI' ,  New York, NY 

01.1; Stcvcn G Broiy, Suszrn F DiCicco, MclCce Nelson For 6r L, Invest,iicnts, Dollnlcl Ayers, Cross 
LLP, New Yurk, NY; Wil1i;rtii Ii O'Bricn, William J 
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Claimants. Brian Edwnrd Dickerson. L.EAD 
ATTORNEY, The Dickerson L;lw Group, Uppci 
Arlington, 01-1 

For IP Morgen Cllasc & Co, Cross Dcfendont: Williilm 
Cliestcr Wilkinson, LEAD ATTORNEY, Thonipson 
I-cine LL,P, Columbus, 011 

For Tliomas G Mcndell, Cross Defendant: PIiilip 
Mirrcl-Singer, 1'110 I-IAC VICE, Snmh L Dunn, PRO 
I-IAC VICE, Simpson Th;~i:hcr & B;irllctt I.LP, Ncw 
Yorlk. NY 

For Donnld nmi Ayers. Cross Claimant: Urion Edward 
Dickerson. LEAD ATTORNEY. Thc Dickcrson I.aw 
Group, Uppcr Arlington. 01-1 

JUDGES: Mark R Abcl. Unitcd Slates M;lgistmte 
Judge Jurlgc Jomcs L Greliiim 

OI'INION BY: Mork R Abcl 

OI'INION 

Ihis  ~mittcr is bclbre the Magistrate Judgc on the 
September 17. 2008 motion of Credit Suissc Securities 
(USA) LLC, lbrmerly lknown as Crcdit Suissc First 
13oston LLC ("Credit Si~issc") Sor s;~nctions irgitinst 
I'haros G~pititl Partners L. P ("l'h;~ros") (doc 1422) 

Credit Suissc reqi~csts, pursiutnt to tllc Court's 
inlierent cili~it;~blc powers, /<rile 37(c) q/ the I.*e~/eruI 
Rrrles u/ Civil P m ~ e ~ l r t r e ,  ['I31 nnd Xlrle 3 7  1 uf /he 
L.oc~1 Civil Rrrle\ of /Ire S U I I I ~ ~ I I I  L>istricf u/ Ol~iu,  t h ~ t  
thc Court grant its tilotion lor sanctions and dismiss, with 
prejiidicc. Ph;~ros's second amcndcd r:omploint i~goinst it 
In tlie altcrn;itive. Crcdit St~isse requests that the 
lbllo\rfing hcts  bc deemed us cst;~blislicd for all purposes 
in tliis litigntiun: ( I )  tliat I'l,uros condiicted ini~dcquatc 
diligence before nialiing i s  investment in Nationt~l 
Ccn tu~y  1:inancinl Enterplises, inc ("NCFE"); (2) tliat 
Dale LeFebvre, a ibrmcr managing partner of I'haros, 
velic~ncnily objected to I'hi~ros' investment in NCFE; ;~nd  
(3) that I'haros relied opun itself, ;tnd not Credit Soisse, 
with ~cspcc t  to ony issilcs concerning relatetl party 
transactions by NCFE 

As  ;I prcliminnry iiuittcr, Tllom~ls G Mcndcll, Eric R 

Wilkinson, ;ind Lindn E Johnson, Execlltor of tlic Estntc 
of llarold W I'otc's September 22, 2008 motion (or 
joinder to the lnotion by the Crcdit Suissc dcfend;lnts ibr 
sanctions ogiiinst plointilf I'liaros Capitel Furlners, L. P 
and Octobcr 23, 2008 motion ibr joinder to the reply 
iniemomndu~n ol law in lurtbcr suppoll of defendunt 
Crcdit Suisse's motion lor sanctions (docs I424 & 1430) 
are GRANTED 

I. Argunients of tlic I'arlies 

A. Crcdi t  Suissc 

Crcdit (*I41 Suissc n>;~intains that I'liaros has 
engaged in discoveiy-related misconduct Phi,ros's 
sccond  mended complilint ;illegcs thiit Credit Suisse 
committed linud tliut cuuscd it to invcst in and lose its 
entire $ I2 million investment it1 NCFE Crcdit Suissc 
maintains t l~at  Philios llils ~i t /1I icI~1 inlbrmation and made 
misreprescotations rcg;irdiny ciiticel issues in this crrsc 
Crcdit Suissc asserts tllot Plioros, not Credit Suissc, mils! 
bcar responsibility lor I'haros' decision to invest in 
NCFE 

Credit Suisse argues tllat Pharos hid Srom discovery 
the fitct tbot its former m;lnaging pultncr, D,~le L.eFebvrc. 
warned t h ~ t  Pharos' due diligcrrce on NCFE w i ~ s  
in;~dcqu;~te In Atlgi~st 2008, Credit Suissc learned thrtt 
I'lraros lilcd u compl;~int ng;~inst LcFcbvrc in May 2007 
allcging hc had breachcd his duty ol loyalty iind trust 
owed the partnerships In his August 20, 2007 
countcrcli~im against I'horos, LcFcbvre alleged tlli~t 
I'haros had l'ailcd to properly conduct due diligence with 
rcspcct to the NCFE invcstment ;ind that thc other 
managing partners, ignoring thc rcquiremcnt that all 
investment decisions be  unanimous, overrode his 
objection to the invcstriient rile lawsuit was settled 
Septembcr 6, 2007 Credit Soisse niointi~ins [*I51 that 
I'haros' deposition witnesses pu~poselully providcd 
cv;~sivc testimony \vl~cn q~~cst ioncd iibout LeFebvrers 
resignation 

Crcdit Suisse fi~rtiicr iirgues tlntt l'lii~ros ~nitdc 
misreprcscntiltions about its docurncnt productiori Credit 
Soissc mainli~ins tho1 Pharos failed to produce an cmoil 
from Mike Dcvlin, a nnrnaging partncr, to Lancc Poillsen 
t l~at  said lie h;ld "waded through" the ielnad party 
transaction doci~mcnts NCF E h;ld provided nnd that lie 
did not "see i~ mi~terial issue" and thut tllc transactions 
werc "certainly jusiiliablc " Doc 1422, Exli I Crcdit 
Silisse f'i~rthcr asserts that Phnros has not ofScrcd any 
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explunation ibr its l i~i l i~re  to prudi~cc tile emoil 

Crcdit Suissc ilrgues that the dismissui ol Phs~ros' 
second nmendcd compl~~in t  is warranted because it 
knowingly provided h l se  testimony on numerous 
occ~~s ions  tl~rougli numerous witnesses Credit Suisse 
maintains that it has been prejudiced by I'haros' 
misconduct b c c ~ ~ u s c  it would hove questioned I'haros' 
witnesses at lcngtli about them to build its contributory 
negligence dclcnse 

Phnros argues that Credit Suisse's inotion should be 
denied becuusc Credit Suissc never souglit discovery 
;iboul tile lawsuit Phuros filed against LcFcbvre and 
bec~busc [*I61 the la\vsuil WIIS II mutter o f  public record 
With respect to the emnil, I'hnros argues the1 Crcdit 
Suissc cilnnot est;~blisl~ leg11 prcjiidic:e fivm Ph;~ros' 
initbility to disclose it when i t  rv;ts not in its posscssion, 
custody, or control at tlic tiole it was rcqi~cstcd ' i'haros 
points out that the cm;~il  was lxoduced by NCFE in the 
bank-riiptcy proceedings i~nd  was irniong the millions of 
prgcs ol documents provided to Credit Suissc belbrc 
cleposilions begi~n It ;~lso  argues thal's Pharos's witnesses 
~ % ~ e r c  cxtcnsivcly exi~~nincd about t l~cir awareness ol tlle 
relatcd-p~rty trnnsuctions and their review of NCF E's 
responses to (3oldmi1n Sachs's questions on tliat issue 
belbre it invested in NCFE Finally, I'haros mnintilins 
th;~t tile underlying lcg11 premise ibr Credit Suisse's 
motion is witliout rncrit bemuse contlibutory negligence 
is not an affirmotivc defense to any o f  Plioios' claims in 
Illis i~ction ' 

I I'haros n i i~ tes  this h i d  asseltion, but docs not 
support it wit11 oflidavits detailing Pllaros's 
records retention policies, the directions given lu 
its ernployces regarding preservation of 
doculiients related to thc cloims it intended to 
bring i~g;~inst Credil Suissc, and [lie stcps tnken to 
scarch all ul its computers, ['I71 other mcrli;~. 
nnd ~xbper [ I o c ~ ~ ~ n c n t r  responsive to Crcdit Suisse's 
docuinent requests The letters Pltaros points to, 
Brody Septcinbcr 17. 2008 Afidnvil, Doc 
1422-2. Ex11 1-1, states a bright linc ndvcrs i~r i~~l  
position ;ind rnol<e no attempt to respond to Crcdit 
Stiisse's iindcrlying request for an assurance thnt 
ull rc;~sonablc steps were 111ken to produce 
relcvnnt documents 

I'llnros counsel a s s ~ ~ r c d  Crcdit Suisse's 

counsel on December 10, 7007 Illat "ill1 relevant 
e-mails 11;lve been produced, ;~nd  no relevant 
documents -- including e-mails -- have been 
destroyed, automatically or otberwisc " Id, Doc 
1422-7, p 3 In a December 20, 2007 letter, 
Pb;~ros's counsel asserted that it was his client's 
"precticc to provide, Sroni time to time, a piper 
memo, us well as an  e-mail, to its employees 
generally reminding them to rctein all documents 
reloted to: (i) ;my rnsltters in liliyation; and (ii) ill1 

ongoing business mittters l'linros, howcver, no 
longer 11~s in its possession any sticli notices from 
t l ~ e  relevant tinie period " Id, Doc 1422-7, p 5 

Wlicn Credit Soisse discovered in l;~tc August 
2000 tho May 24, 2002 elnail liom Mike Devlin 
to L ~ ~ n c e  I'oolsen, its counsel asked l'li;~ros's 
counsel wily tile eiiiail had not j>rcvio~~sly ["IXj 
been produced P11;11os's counsel responded wit11 a 
now ls~iiiliar rntlntra: "l'haros hns, to its 
I<nowledgc, produced all non-privileged e-mi~ils 
and doc~~nicn t s  in its possession, custody, or 
control thot arc rcsponsivc to any o f  Defendants' 
document rcql~est " lrl, Doc 1422-7, p I:! Crcdit 
Suisse's coi~nsel lbllowerl op with ;I letter dntctl 
August 26, 2008 asking Pharaohs if it stood by its 
earlier, spcciiic rcprescnvations about the searches 
conducted for einails responsive to Crcdit Suisse's 
document rcqllest lcl. Doc 1422-7, p 14 Rather 
than state the spccilic stcps il took to loci~tc 
c m ~ ~ i l s  rcsponsivc to tlie Crcdit Suisse's doc~inient 
request, I'huros's coiinscl responded wit11 the usuol 
ni;tntm ; ~ n d  concluded: "No further cxplani~tion on 
tliis issue is necessary " Icl, Doc 1422-7, p 16 
2 Ilowevcr, Ph;~rus does ple;ld a negligent 
misrepresentation clnim PIlaros own negligence 
woi~ld nlso be relcvunt to tlic qucsrion ol wl~cther 
it rm~soni~bly relied on Credit Suisse's 
reprcsenlutions Finolly, the Dcvlin elnail may be 
rclcvt~nt to whekl~er l'ha~os relied a n  Crcdit 
Sl~isse's reprcsentntions, that is, it is nt leilst sotile 
cvidencc il181t Pliaros rclicd on NCFE's 
rcpresenl;~lions to Goldm;~n Snchs 

11. Discussion 

in C/l~lllbcl 5 1' NASCO , 5(/l U S  1269. 1 I2 S CI 
12, 115 L. Ecl 2d 1097 (199/), l i l t  Supreme Court held 
that !lie inherent authority of tile Court is an independent 



basis ibr sanctioning bad f;rith conduct in litigation Tlic 
inhcrcnt ;;ulliorily o f  the Court 

is both broadcr and narrower than other 
rncans of' imposing sarnctions First, 
wlicrcas cach of thc otllcr rnecliirnisriis 
rcachcs only ccrloin individutrls or 
conduct, the inhcrcnt powcr extends to n 
full rirngc of litigation abuses At thc very 
lcost, the inherent power must continue to 
exist to fill in the intc~sticcs 

,501 U S  or 46 "A most li~ndarnental and abiding 
principle of' our systcrn of justice is 11mt f~rlsc testimony 
ondci oirth in a foriiial proceeding will not be tolerated " 
Cibrr S'ecirilt~, Clte,r?icolr. C w p  1, Zir~krrrr b~rerprises, 
IIIL . NO C?-0.I-174, ?00.3 U S  M\I L.E,YlS 19929. 20113 
11'1. 2309275 (5'11 Olr ./rrl 29. 2003) A court "must 
neither reward nor coirdonc sucli a illi~grit~it irlfiont' to the 
troth-sccking function of irdvcrsary proceedings " /IUF 
/;,eighr Sy) . IITL I,  NLXU. 510 l i  S . 3 /  7 ,  ,323. I14 S CI 
83.5. 127 L ICcI 2rI I52 (1994) [*20] (citations omitted) 
To determine wlicthcr a liaud on the Court has bccn 
cornrnitted rcquircs a fact-intensive inquiry where clcar 
and convincing cvidcncc supports tlic finding 

I'liaros argues that therc is no clcar und convincing 
evidence that it dclibcretely hid Sro~ii dcf'cnd;~nts the 
lawsiiit lilcd against LcFebvrc or tlurt dcf'endants have 
bccn prejudiced in any wny Pharos identitied LcFcbvrc 
as a person wit11 linowlcdgc ot its clirims ngninst 
dclendnnts 1'li;rros argues that Credit Suisse s o i ~ g l ~ t  no 
substirntive discovery &om LcFcbvre dcspitc serving 
rnultiplc sets ol interrog;rtorics, requests lor production. 
and requests lor admissions A single intcrrogatory irsked 
only lor liis last known uddrcss ;rnd tcleplionc niimbcr 

In Miry 2007, Pharos lilcd suit in the District Court 
ol L>allos County, Tcxas against LcFcbvrc l'baros 
asserted thnt LeFcbvrc brc;rclied his contractual, 
lirluciary, ;rnd coriiriiun lirw iluties ;IS 11 mirnirgcr, of'ficcr, 
nnd membcr ol the 1'h;rros Group 1)oc 1422-3, ;rt 2 llic 
complaint asscrtcd t1i;rt "it is difficult to imagine II more 
cynical liduciary " Irl at 3 Plluros souglit a "judicial 
dec1;rr;rtion scper;rting LeFcbvre l i o ~ u  jPharos], to obtain 
;I rcf~r~id  o i  all amounts paid to him during liis icnurc 
[*21] as a disloyal fiduciary, lor dirniirgcs, irnd to lbrce 
lLcFcbvrc] to ibrlcit ;rny ill-gotten gains h l  Thc 
complaint filrtiicr irsscrtcd tllot LcFcbvrc bclii~ved in ;In 
abusi\,e manncr to\~irrd his slibordinirtcs and collcagucs; 

hilcd to rcport to work; cxliibitcd bizarre bchavior which 
hird a dclctcrioi~s impirct on invcstnicnt companics; 
abused corporate accounts; and, brcached his duty ol 
loyalty See id at 7-10 The cornpl;~int ;rllcgcd that in 
Llcccinbcr 2005 Pliaros liircd ;I consulting cornpony to 
analyze and report on the group Aftcr pertorniing its 
cv;rluotion, the consulting group rccommendcd tllot 
Pharos tcr~ninate LcFcbvrc imrncdiatcly If/ at I I Ratlicr 
than terrninirling him, on December 27, 2005, Pliaros 
mangers sent LcFebvrc ;I dclailcd mcniorandum which 
olt'ercd him a chance to improve I d  Two months later, 
L.eFcbvrc resigned 

In his Aogust 20, 2007 answer and cutrnterclirini. 
L.cFcbvrc inadc tlic fbllowing nllcgations with respcct to 
Pharos' inveslnient in NCFE: 

Again, ignoring tlic unaniiiiity 
reqtrircment, the Remaining Mirnagers 
ovcrrode klr LcFcbvre's vclicmcnl 
objection to tile invcstiucnt ol IF I2 million 
by tlic PCG Fund in N;rtionul Century 
~ i ~ .  ,rn~iaI .'. Entcrpriscs, lnc ("NCIZE"), 

another of the PCG Funds' portfolio ['22] 
compuriics NC1'13 wrrs ;in cnormoirs 
company that h;rd bccn passcd ovcr by 
many icspcctcd WirI1 Street firms Mr 
LcFebvrc lclt tliat thc due diligcncc liar1 
not bccn propcrly conducted nnd was 
concerned that all of the Wnll Street lirms 
lhad posscd on the dcal At tlic cnd of tlic 
day, tlic Wirll Strcct tirnis had passcd on 
the opportunity bccairsc tlicy ligitrcd out 
sonicthing tlint Mr Dcvlin (the ardent 
proponcnl ol this invcstmcnt) Ih;rd not 

Cuunlcrclaim, I' 25, Doc 1422-4, 13 13 l.lic 
countcrclairn also asscrtcd tlxrt NCFE was not tlic type a1 
investment the Phirros companics were cornmittcd to 
iiivcsting in Countcrclirirn, 1' 26, icl at 14 O n  September 
6, 2007, 1'1i;rros and LcFcbvrc cxcc;rtcd a scttlcmcnt 
irgrccmcnt 

Crcdit Suissc hirs not supported its assc~tion tliat 
LeFcbvrc vc1icmently objcctcd to Pharos's invcstrncnt in 
NCFE with irny ndmissible cvidencc ' I'aragrirpli 25 of 
the countcrcluini is irri allcgittion, not a Pictiin1 statcmcnt 
supportcd by irn aflidovit Tlic irllcgotion was never the 
subjer:t ol disi:ovcry or provcd in irn adversary 
proceeding The lilwsuit wes scttlcd just two snd n hirlf 
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weeks alter the cu~intcrcli~iiii was liled 

3 LcFebvre was dei~osed sonictime ;iller August 
26, 2008 and bel'ore the motion ibr sanctions 
[*23] was liled, but his deposition has not been 
lilcd Credit Soissc has not submitted any portions 
ol that deposition to support its motion for 
s~nc t ions  

Credit S~iisse contends tkii Pharos' deposition 
witnesses led them astray with Iilsc and misleading 
tcsti~nony about the lowsoit I'lieros rnitinleins tliot the 
defendants never posed o spccilic question to any of 
Pharos' witnesses regarding the lawsuit witli LcFcbvrc 
D Robert Cr~tnts, Ill, who was Pharos' I<rrle 30(0/(6) 
clcsigncc, tcstilicd ;IS (bllows: 

Q Did you enter into any sort ol 
agreement witli jLcFcbvrc] in connection 
\\,it11 liis rcsign;ttion? 

A Not in connection wit11 liis 
resignation spwiliric"y 

Q Oki~y Well, did you entci into uny 
soil 01 itgrccnient rektting to liis 
rcsign;ition at all-lo his resign;ttion itt ;ill 

A It's the s;iiiic question Nothing 
iclatcd to his iesignntion spccilic;illy 

Q Did lhis rcsignlttior~ lhavc onytliing 
to do  with NCFE' 

A It did not 

Dels ' Exli D nt 1.3:1-13:14 Knccl~ind Yoiiiigblood, 
r s  lbiindiny partner, tcstilicd ubuut the 
eiicums(ances sorroonding LcFcb\,rc's departure: 

Q And do  yoii remain on good tcrois 
with [LeFebvrc] following liis dcpurture 

A I htven'l spokcn with l i i~n since 
lie's lelt 

Q Did you louvc on bad terms with 
[*24j liirn? 

A Not p;irticularly 

following his dcpurture? 

A No We act~ially don't talk about 
him, so I have no idcu 

Dc l s '  Enli F at 57:14-22 Michael Devlin, another 
rnnnaging partner at I'lheros, testified: 

Q I think you testified wliy Dillc 
resigned Would you-would yoti 
characterized liis resignation its nmicitble 
or not'? 

A I would characterize it as his 
decision 

Q Should I inScr from tliet tli;it lie 
wasn't liied, tli;~t i t  was liis decision tind it 
\vasn't invol~nliiry') 

Q So P1i;tros didn't fire [Lel+ebrc]Y 

Q All right So we have eslablishcd 
tli;it hc wasn't terminated, lie resigned But 
I don't know that that was my q~iestion 
My question \\'as, you know, was it a 
iiicndly pirting'? I tliink we both know 
lieople can resign, and yoit know, go ubout 
their wily a couple o t  difi'crenl ways One 
is I found a better opportunity, it's great to 
know you, I'm moving on The otlicr is 
tlicrc have been something of ;I filling out 
between tihe lblks and, you know, one 
decides to inhove on One is, I think you 
would agree, is lnoie amicable than tlic 
othcl., right? 

A I would say thiit it wtis profcssionul 
and-ccrlainly j*25] with nny deporturc 
tliere tile soiiie liiirt feelings 

Q Why in Mr L,cFebvre's cltsc were 
Ilhcrc h i i~ t  feelings'? 

Q Do you know i l  otlicis at I'liaros 
remained on good terms i t  hioh 
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A I thinL tlmt Kncelt~nd viewed his 
rcl;~tionsbip with Dale as kind of a mentor 
relntionsliip, and I tlhi~ik tluit he had hurt 
Seelings aboi~t  Dale lcl~ving 

Del's' Exli G at 174:12-176:Y 

Crants also testified us to whether. the decision to 
invest in NCFE w;ls un;~ni~iious: 

Q At thc end of that p;~rngrnpb it says, 
"Decisions to proceed \\fit11 uny invest~ncnt 
will ~cqiiire the unanimous ;ipprovnl of all 
tlie princip;lls " Do you sec that'? 

A Ycs 

Q Now, was tlicrc on;~nimoos 
approval ol ill1 the piincipals ol the 
invcstmenl in NCI;E'! 

Q And wlio \\,ere the principals yoti 
\\'ere rcSerring to llhcre') 

A Michael Dcvlin, niysell. Kneeland 
Youngblood, und Dnle i.eFebvre 

Q Was tlicre much debate within that 
group c~bout whether or not to go Sorwnrd 
cvith t h ~ s  investment? 

A Thcrc wos not 

D e k '  Ex11 D ill 49:9-50:5 In his deposition, Joel 
Goldberg i~lso  tcstilied that the managing purlncrs 
iinlrni~iiot~sly consented to tlie NCFE investment: 

Q Do you know which ol the-wlhich 
principols ul i'hi~ros i~pprovcd the 
tl-ansi~ciion'! 

A Well, our policy is tlint ;ill of tlie 
manoging ptrtners would h;rvc lo lipprove 
any investment 

A Yes 

Q And as it reli~tes to the NCFE 
investment, who would those individuels 
havc bccn in the 2002 timefr;~mc'? 

A At that time we had Sour ~nanuging 
partners, which are Bob, Mike, Dirle and 
Kneclond 

The plc;~dings in the litwsuif ngainst LeFebvre 
suggest th;~I the tcsti~nony given by Cmnts, Youngblood, 
and Dcvlin misrepresented the nntorc of the relotionship 
bctween LeFcbvrc ond Pharos when he resigncd Pli;~ros 
contends tlhi~t its nllcgcd nondisclos;~res wns substantii~lly 
justilicd because the I;~wsuit and counlciclaim \vcrc p;lrt 
ol the public record Simply bc;:ouse the infurm;~tion w;~s  
;~cccssible clsc\vhcrc does not discharge i'haros's 
witnesses' obiigntion to respond trothfi~lly to deposition 
questio~ls I t  is tlile tluit tlie l'haros witnesses werc never 
directly ;~skcd whether ;I ii~wstiit llad been liled relitting to 
I.eFebvrc's actions while a partner of Ph;~ros or his 
resignation But they werc questioned about \~lhctlier 
Phuros entered into any ;lgrcement with LeFebvre Ciants 
stated that tliere WAS no ngrecmenl "rcl;~ted lo lhis 
resignation spccificslly " F~orli  the plcndings, this appcnrs 
Icclinicolly correct Witli respect to LeFebvreCs 
resignation, no one guvc tlic imprcssiun that [*27j it was 
wholly ;~niicnble, itltliougli the ilnswers were cautioi~sly 
i~mbiguous and lcss thun Sortlhriglit 

Dcspite the filr less than open ;~nd ci~ndid answers to 
deposition rloestions, I'haros ;!rgucs ib;~t Crcdit Suisse's 
counsel shoiild I been ; ~ w ; ~ r e  thut there was nn 
agreenicnt related to the circurnst;~nces of LeFebvre's 
dcp;~rture becausc I'horos's counsel reSerrcd to on 
;!grecmcnl during tlie deposition o l  Kr;~nVz: 

Q Wlhen did he stop working wit11 
I'hnros'! 

A l-le stopped working !villi l'ln~ros 
1;cbrunry 22nrl ol 2001 

Q And what werc the circumstances 
surrounding his departure'? 

jl'huros's counsel]: I'm going to 
instruct yo11 not to ;Inswer to the extent it 
might be covcrcd by ;I confidentiality 
ngrccnhent 
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A I-le resigned liom the firm 

I-lickox Uep , Exb 4 at 12:12-25 I'liaros also argiics that 
when Kr;intz responded to Brody's question iibout 
wbctlier tliere w;is ;in agreement related to the 
ciri:t~iiisvanccs of L.cFebvrc8s departure, "Not in 
connection wit11 his resignation spcciliciilly," that he 
communicated thirt tliere ~ t r r s  ;in ;igrccmcnt 

Botli thcsc itrgiiments are disingenuous at best I f  
there is s conlidenti;ility agreement that covers the 
circumskinces surrounding LcFcbv~c's rcsign;ition, it is 
part ol the settlemenl agreement [*28j compromising the 
litigation between i'li;~ms ond Lc1:cbvrc ihat  is, tlic 
settlement iigreement cont;iined ;in ;igrccnicnt (the 
conlidcntiality ugrccment) th;it seliited s)~ccilically to 
LcFebvre's resign;ition Thot being the case, counsel 
slho~ild lhovc insu~cd that tlicir clients' witnesses disclosed 
tlhc existence of the scttlc~iicnt egreemcnl when 
rcpwtcdly questioned about the circumstances ol 
L.cFcbvre's departtire and ;ibout any ;bgrecmcnt related to 
his dcp;irturc Disclosure of the existence ol ;I settlement 
ogrecmcnt conklining n conlidcnti;ility agreement 
covering llie circumstances ol LcFcbvrc's dep;irturc 
i:lc;irly would 1i;ivc been rcsponsivc to the qiiestions sct 
out above An answer latving oiit that agrccinent wos not 
liiirly rcspunsivc to the questions 

I'litiros relics on ;I n;irrow rc;iding ol the questions 
asked during the depositions i~nd  u gamesmnnslhip view 
of discovery 1Ii;it is not within the spirit of  the Federal 
Rulcs Civil I'rocetlurc in ;my circilmsh~ncc It is ;I 

viol;~tion of the llulcs under the ci~comstanccs tinder 
which discovcry was conducted in this lawsuit At 
pl;~intiffs' insistence, thc court ;ldoptcd ;I very itnibitioiis 
discovery scliedule Deposition tinhe wits divided olnong 
;I numbcr o l  p;irtics, and [*?9j depositions werc 
licil;tcntly doublc- and triple-trocl(cd A large rnrinber of 
clcpositions werc tiikcn in ir shorter ]period ol time tlu~n is 
normal Under these circtimsh~nccs, even in rel;itively 
straight-lorw;ird litigntion, n ; ~ ~ i o w l y  technical readings 01 
deposition q;~cstions \,iol;itc hot11 the spirit ;rnd tlic letter 
of the l<ulcs 

I~lowcvc~,  the initit11 question bclbrc the cotirt is not 
whcthcr Pharos lras viul;itcd the Fcdcriil Rules of Civil 
l'roccdure, but wiicthci it has committed ;I (iaud on the 
court Crcdit Stiisse Ius the burden of presenting cle;~r 
;ind convincing evidence that ;I liaud on tlic c o u ~ t  hns 
bccn committed I t  is Iiiilcd to do so eitlicr with rcspcct to 

the Dcvlin cmail or to the Pharos witnesses' less tlmn 
Iillly forthcoming iinswcrs to deposition questions about 
tlic circ~iiuslunccs of Lcl;ebvrc's resign;ition 

As to the Dcvlin email, I'haros h;is not ofrered tin 
a d c q w ~ e  explanution ;is to why the c~niiil wos not 
produced in response to Credit Suisse's doc~ i~nen t  
request But ot tlic sonic tiinc, Credit Suisse has not 
conducted any discovc~y ;iboot the se~irclies I'hi~ros mode 
lo locate and review cnhnils responsive to its discovery 
reqtiests Other documents concerning related pnrty 
tmnsoctions wcrc produced, [*30] even though they nniiy 
prove to be lielpll~l to Credit Suisse in delbnding ;ig;iinst 
I'horos's claims Althoogh not lice lrom doubt, I t:oncludc 
lliiit Credit Suissc h;is lhiled to incct its burdcn ol proving 
;I liaud on the court by clcer and convincing evidence 

Similarly, while the lcsponscs of I'haros's cmployccs 
to qt~cstions cibout LcFcbvrc's resign;ilion were less than 
Ibithcoohing and, indeed, iniisleading rcgurding the 
question about wlicther t h e ~ c  wos an sgrcciiicnt 
perklining to thot rcsigni~tiun, Credit Suissc has oSle~cd 
no evidence supporting its ossertion thzit it wiis injured by 
t l~at  lack of condor Weigliing the evidence ;ivuilablc, I 
concli~dc thnt Credit Suissc hos liiiled to prove by cle;~r 
iind convincing evidence that Phaios committed n liiitid 
on the co~ir t  

Rrtle 3 7  IIJ i l ~ e  fifleirrl /Ir,lo cu Civil Piocerlrrie 
psovidcs in pertinent part: 

(c) Fnilure to Disclose, to Supple~ncnt ;in 
Eurlicr Response, or to Admit ( I )  Failure 
to Disclose or Supplement I f  ;I party hi is  
to provillc inliurm;ition or idcntib ;I 

witness ;is rcrlui~cd by Ntrle 26(o) or (e). 
the porty is not nllowcd to use 1 1 ~ 1 1  

inlbrm;ition or witness to supply evidence 
on il motion, ;it a lhei~ring, or [':3 I ]  8t ;I 

trial, unless the lhilurc wns subst;inti;illy 
justilied or is hariiiless In addition to or 
instcad o l  this sanction, the court, on 
motion and ;i l ic~ giving an opportunity to 
be beard: 

(A) lnny order payincnt of the 
rc;~son;iblc expenses, including ;ittorney's 
rces, ciiuscd by the liiilure; 



ZOO9 U S Dist LEXIS 5772, *31 

(B) may inrorrii the jury 01 the party's 
fhilurc; and 

(C) may impose other appropriate 
sanctions, including any 01 the orders 
listed in l<rr/e .?7(b)(2)(/l)(i)-(18i) 

Fed R Civ P .37(c) Sanctions permitted ~rndcr 
37(b)(2)(,l)(i)-(1,i) ;ire: 

(I) directing that the matters cmbraccd in 
the order or otlicr designated lacts be 
taken as established for purposes ot the 
;retion, as tlic prevailing party claiois; 

(ii) prohibiting the disobedient pirrty 
lioni supporting or opposing designated 
~:lniriis or dcrenscs, or l i o n  introducing 
designated mattcrs in cvidcncc; 

(iii) striking pleadings in whole or in 
part; 

(iv) stnying firrther proccedirigs until 
tlie order is obeyed; 

(v) dismissing the action or 
proceeding in whole or in part: 

(vi) rendering ;I defi~ult )irdgmcr~t 
against the disobedient pnrty; or 

(vii) treating 8s contcrupt o t  court tlic 
lhilirrc to obey any order except an ordcr 
to sirbrnit lo a physicirl or mentsrl 
cxitrnination 

(c) Supplementing Disclosores 
;and Responses 

( I )  In Gcricral A prrty who 
lias mode a disclosure under Rrrle 
26(rr)--or who l ~ a s  responded to ;In 
interrogatory, rcqlrest Tor 
production, or request lor 
admission--must supplcmcnt or 
i:urrcct its dist:Iosurc or rcsponsc: 

(A) in ;I tiriicly mirnnvr i f  tlic 

party learns that in some moterial 
respect the disclos~rrc or response 
is incornpletc or incorrect, and i f  
tlic additionill or corrective 
inlbrmotion 118s not otherwise been 
mnde known to the otlicr parties 
during the discovcly process or in 

Rrrle writing; or 

(B) as ordcrcd by the court 

Wlicn determining wlicther dismissal of the nction is 
an uppropriatc s;rnclion, courts consider ( I )  wlicther o 
p;rrty's conduct is !lie rcsult of willlirlness, bnd fsitli, or 
fault; (2) wliethcr the advcrsory was prejudiced by the 
party's conduct; (3) wlietlier the pirrty was warned that 
I$ilure to coopcrate could lcad to dismiss;rl; and (4) 
~ h c t l ~ c r  less drastic snnctions wcrc imposed or conserved 
prior to dismissing the action I I U I  CSX' 
?io17spurfrr/io~r. l r ~ .  110 F ? d  364. 366.67 /6rh Cit 
1997) "Altliougli no one lactor is dispositivc, dismissal is 
proper if the record dcn~onstrirtcs de1;ty or contirmacious 
[*33] conduct " U S  I Xej~cr. 3117 F 3 r l  451. 4.58 (61h 
Cit 2002) Tlie pnrty sccking to ;rvoid the sirnction ol 
disruissal hos "the birrdcn ol showing thtrt its lhilurc to 
comply was due to inirbility, not willlirlness or bod firith " 
/<I rrr 458 

I'hirios ~nirintiiins thot it did not intentionally 
witliliold tlie cni;ril liom production and thut the email 
wus not in its possession, custody, or control l'liir~os 
nsscrts tI1;rt tlic email \v;rs not on Phnros' servers or the 
cornpulers of thc relcvunt I'hnros eniployces Pharos 
lurthcr srgucs t1i;lt thcrc is no evidence thtt i t  deleted tlic 
crniril to irvoid its disclostrre beciruse i t  wirs irw;rrc tliirt i t  
rniglit be rc1cv;rnt to this action or alicr 1'h;rros wos on 
notice thitt i t  might need to preserve i t  ibr this action 

1'h;rros contends tliirt del'endunts were not prejudicctl 
by its incrbility to prodirce i t  I'lioros stated in answer to 
Crcdit Sirissc's lntcrrogntory No 6 tho1 on May 17, 2002 
i t  received liom Luncc I'oolscn "copies o l  docirmcnts 
purporting to be NCFE's responses to qireslions prcprred 
by Goldmen Sachs & Co " Doc 1428-2, p 77 it hrtlier 
answered tlint those docuriients \\'ere rcvic\\fcd by Mike 
Dcvlin, Bob Crants and Joel Goldbcrg 111 L>clcndirnts 
ilucstioncd Plinros' witnesses 1st length j1.34] about 
I'liitros' review ol NCFFs ;inswen to rl~rcstions 
concerning rckitcd-party transactions ;rt NCFE 
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Specifically, the I'hros witnesses aclinowlcdged that 
I'hnros \%IS awtrrc oS NCFEs related-party transsctions 
prior to its investment and had reviewed the NCFE 
responses to Goldm;rn Sach's qtrcstions discussed in the 
eniail 

l'horos's refus11 to provide any meaningful 
expl;~notion why the ernail in qtlcstion wits not in its 
possession, custody, or control is iinecccptable ilcrc, the 
burdcn lies on Pharos to deinonstrotc that its ability to 
comply was the result ol in;ibility lather tllan willft~lncss 
or b;ld firith, and Pharos llas lhilcd to meet tb;~t burden 
Given the ;idmission ol Ph;rloses witnesses that they lved 
read and were hlinilior with the concerns raised by 
Goldmlrn S;rchs with respect to NCFE rela~cd-porty 
trirnsCers and their ;ipp;ircnt satislaction witli the 
rcsporiscs providetl by NCFI?, it is not clc21r how imrch 
Credit Suisse lhas been prcjutliccd by Plnrros' firilurc to 
[producc the emnil But Crerlit Suisse hils been prejudiced 
to the extent tli;~t it was forced to depose tire I'hirros 
witnesses \vitlioiit hoviiig rlrc Mike Devlin eni;~il ; ~ n d  
without lknowing that LcFebvrc bad sued Plii~ros 

Under the r:irr:trmstirnccs ;IS presently [ * 3 5 ]  known, 
the sanctions U S  dismissal, claim preclusion, and o coiirt 
ordcr ilia1 ccrtnin f;lcts be deemed ;~dmittcd 5 are too 
scvcrc Pharos's S;riliircs to tiincly prorlucc the enxril and 
to timely disclose the 1itig;rtion with L.cFcbvrc can be 
seinedied by giving Crcdit Suisse the opportunity to 
reopen the PIlaros witriesscs' depositions, at I'lvaros's 
exlxnse, to permit Crcdit Suisse to cxamirie those 
witnesses ;rbout tlic Dcvlin emnil and t l ~ c  r:lairns ol 
LcFcbvre mode in his counterclt~ini   boot tlic purt:lr;rsc 
tllc NCFE scctiritics " 

5 Crcdit Suisse has hiled to deriionstrate 
t1h;lt--hiid l'bnros promptly prodiiced the Devlin 
crmril i ~ n d  1h;ld its witnesses ;rcknowledgctl the 
laws~iit I'horos lilcd ilgoinst LeFcbvrc-- it would 
have been able to discover lhcts that it h i ~ s  nut 
othciwise been clblc to discover that would have 
the tendency to prove the facts it asks the court to 
deem orlrnittcd Further, it has not demonstrated 
thtrt a lessor remedy \voiilrl be inzldcqliete to elire 
nrry harm cniised by I'hilros's hilure to provide 
discovery 
6 The extent to which Credit Soisst may iisc on 
surnm;rry judgment ;ind ;rt triirl I'llarus's li~ilure to 
produce the Devlin emiril and the less than cnndid 
tcstiinony lh;rt the I'haros witnesses gave 

concerning Lefebvrc's [*36]  departure is ;I 

decision lor another day 

Accordingly, the Septcmbcr 17. 2008 motion ol 
Crcdit Suisse for sanctions iigainst I'haros(doc 1445) is 
CIIAN 1-ED to the extent set out obovc, b~ i t  otherwise 
DENIED 

Credit Suisse requests the attorneys k c s  it expended 
in liling this ruotion When ;I motion lo compel discovery 
is granted, "the court shall, alier opportunity Sor ihcoring. 
require the party whose conduct nccessit;~ted the 
motion to poy the moving p;lrty the rcirsonablc 
expenses incurred in obtirining the ordcr, including 
nttorney fees, iinless the co~rrt linds t h t  the opposition to 
the motion was substi~ntially jostilied or illat other 
circumstnnces make an awurd o f  expenses unjust " IIlrle 
37(r0(4), fid I? Civ 1' The "grcut opemtive principle o f  
Rlrle .37([1)(4) is that tile loser pays " Wright 6t Miller, 
I"cdcr;ll Proctice and Procedure: Civil 5 7288 at pp 
657-58 ( I  994) 6 g . A h r i t t  I, 111te~ i~rrtiot~crl Drcltl~e, II<IO~ 
of 1/joiln11111ke11. 649 / ; 7d10 /3 .  lU18(f111 Ci !  1981) 

Pliirros's opposition to the motion ior sanctions wos 
not sobst;~ntinlly justilied and there urc no otllcr 
circumstances thrt ~ o ~ i l d  make irn i r ~ i l r d  US expenses 
onjust Accordingly, Credit Suissc is ;!worded its 
expenses in liling the rniotion [*37J ibr sanctions Credit 
Suissc's i:ounsel is DIIIECIED to provide opposing 
counsel with ;In itcmiz;~tion ii its reirsonablc expense 
inctirred in pursuing t l ~ e  inotion I1 P k ~ r o s  contests tliis 
Order irwarding expenses or tlic roasoneblcncss ol the 
itemization, its counsel sliould prornptly notify opposing 
counsel and request ;I hearing dote liom me 

Under the provisions ol ?Y U S  C $6,j6(h)(l)(,,l), 
Rrrle 7?(r1) f i r1  R Civ P , ;lnd E,;rstern Division Order 
No 91.3, pt F, 5 ,  either p;rrty may, witliio ten (10) dr~ys  
alter this Order is lilcd, lilt irnd serve on the opposing 
lpnrty ;I motion ibr reconsideration by the District Judge 
'The motion must specifically desigoirtc tlie Ordcr, or prrt 
tlrereoS, in question and the kisis ibr any objection 
thereto The District Judge, upon considerirtiorr ol the 
motion, sh;~ll set aside any part ol this Older lbitnd to be 
clcirrly erroneous or contriiry to 1;1w 

Is/ Mark I7 Abel 

United Stoles M;igistr;~tc Jtidge 


