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C.A. 05-441-JJF; C.A. 05-485-JJF: MDL No. 05-1717-JJF

Dear Judge Poppiti:

By this application, Intel reguests that the Specia Master enter a protective order
requiring AMD to return and refrain from further use of the European Commission's Statement
of Objections ("SO"), a document which was inadvertently produced by Intel in this litigation.
The Commission's regulations and the express terms under which Intel originally received access
to the SO from the Commission precluded Intel from producing the document to AMD or from
making any use of the SO in this proceeding. Contrary to AMD's claims during the March 12,
2009 hearing, Intel does not possess the right to waive unilaterally the Commission's restrictions
on usage of the SO and its inadvertent production of the document cannot be so construed.

AMD's continued possession and use of the
SO inthislitigation isimproper and should be put to animmediate end.

1. Factual Background. In October 2008, Intel produced an unredacted copy of the SO
from the files of an Intel executive as part of its production of documents to AMD in this
litigation. This production was inadvertent, insofar as Intel's counsel was not aware that the SO
was included in the massive volume of materials produced to AMD. There have been numerous
examples of inadvertently produced documents, all of which have been returned to the producing
party upon request. Each side has put procedures in place to screen documents, but as in all
cases, particularly one of this size, inadvertent productions have occurred. Intel's counsel first
received notice that the SO had been produced inthis litigation on February 9,2009, when AMD
used the SO asthe basisfor its request for the issuance of |ettersrogatory.

Upon learning of the inadvertent production of the SO, Intel sent a letter to AMD's
counsel on February 11,2009 requesting return of the document pursuant to Paragraph 35 of the
Second Amended Stipulation Regarding Electronic Discovery and Format Production. (Ex. A).
Having received no response, Intel sent a second letter to AMD's counsel on February 25,2009,
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citing relevant provisions of European Community law and again requesting that AMD ceaseits
review and use of the SO in thislitigation. (Ex. B). AMD's counsel has not yet responded to
either letter but has asserted a right to the SO in its reply filed in connection with its letters
rogatory application.

2 Redtrictions Placed by the Commission on Disclosure and Use of the SO. The
terms under which defendants (such as Intel) may access documents created or obtained by the
European Commission in the courseof its investigationsare set forth in Commission Regulation
(EC) 77312004, which governs the conduct of proceedings by the Commission pursuant to
Articles 81 and 82 of the EC Treaty. This regulation states unequivocally that access to
Commission case file documentsis granted solely for use in the Commission's own proceedings
(and related proceedingsin EU Member States). Article 15(4) of Reg. 77312004 reads:

Documents obtained through access to the file pursuant to this
Article shall only be used for the purposes of judicial or
administrative proceedings for the application of Articles 81 and
82 of the Treaty.

(Ex. C). In other words, the expressterms under which Intel was originally granted access by the
Commission to an unredacted copy of the SO barred Intel from disclosing or making use of the
SO in any other context. Intel's possession of the SO under the conditions imposed by the
Commission did not confer theright for Intel to produce the document to AMD in thislitigation.

The importance that the Commission places on compliance with the use and
confidentiaity restrictions attendant to accessto file materiasis highlighted by Paragraph 48 of
the Commission'sNotice on Accessto the File, which reads asfollows:

Access to the file in accordance with this notice is granted on the
condition that the information thereby obtained may only be used
for the purposes of judicial or administrative proceedings for the
application of the Community competition rules at issue in the
related administrative proceedings [citing to Articles 15(4) and
8(2) of Reg. 773120041. Should the information be used for a
different purpose, at any point in time, with the involvement of an
outside counsel, the Commission may report the incident to the bar
of that counsel, with a view to disciplinary action.
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Based on these express restrictions placed by the Commission on use of the SO, Intel
took the immediate steps noted above to retrieve the SO from AMD upon learning of its
inadvertent disclosure. Since the March 12 hearing, it has become clear that AMD has no
intention of complying withits obligation to return the SO. Accordingly, Intel has been forced to
filethismotionfor a protective order to prevent any further unauthorized use of the SO.

3, Intel Has No Authoritv to Waive Confidentiality and Use Restrictions Placed on
the SO by the Commission, During the March 12 hearing on AMD's request for issuance of

letters rogatory, counsdl for AMD claimed that the confidential nature of the SO "isa protection
that's afforded for the benefit of Intel,” that "[i]f Intel choosesto waiveiit, it can do so," and that
"Intel was free to publish the SO...on thefront page of the New Y ork Timesif it choseto do so0."
Mar. 12 Hearing Tr. at 42. Noneof theseclaimshasany basisin fact.

The nature and content of the SO belie AMD's claim that confidentiality restrictions
associated with the document are in place only for the protection of Intel. The SO isa document
created by the Commission in the courseof itsinvestigatory process, which contains confidential
materials gathered from Intel, AMD, and many third parties to the investigation, as well as the
Commission's own work product. The Commission reasonably views the userestrictionson file
documents, including the SO, as necessary to safeguard the integrity of the Commisson's
investigation and law enforcement process. As noted in a brief filed by the Commission
opposing a subpoena by Microsoft to obtain communications between a third-party and the
Commission, the restrictions on file documents are grounded in fundamental policy concerns:

the objective of these provisionsisto sanction unlawful use of the
information obtained, in view of the public interest (efficient law
enforcement) and the substantial economic interests at stake.
(Ex. F at page 16).

These public interest concerns extend beyond protection of the confidential information
of any one party. If AMD were correct that the confidentidity of the SO was smply a
"protection afforded for the benefit of Intel," for example, the Commission would have no reason
to prohibit disclosure or use outside of Commission proceedings of the "non-confidentia”
(redacted) version of the SO, which was provided to AMD pursuant to its status as complainant
in the Commission's investigation of Intel. The Commission's re i

Thus, the confidentiality and use restrictions placed on the SO are not solely for the benefit of
Intel and incorporate the Commission’s judgment concerning the public interest in the
implementation of itsinvestigatory processes.
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Finally, nothing in the Commission's regulations supports AMD's claim that Intel could
choose to waive dl confidentiality restrictions on the SO at its discretion. The language used in
Article 15(4) of Regulation 77312004 and in Paragraph 48 of the Notice on Accessto the Fileis
absolute with respect to prohibiting use of file documents outside of the Commission's own
proceedings (and in related EU Member State proceedings). AMD itself has made no attempt to
solicit the Commission's permission to use the non-confidential version of the SO that it
obtained from the Commission'sfiles; that effort, as AMD should know, would be entirely futile.

4 I -
clear policy of the European Commission, which bars therelease of internal file materialsfor use
in other proceedings, is an expression of sovereign interest that should be afforded due respect by
this Court based on considerations of international comity. These comity concerns should be
weighted heavily here, given that Intel's production of the SO to AMD wasinadvertent. It makes
little sense for Intel's inadvertent production of the document to be a determinative factor in
whether it may properly be used in this litigation, without due regard for the European
Commission's policy interests in restricting access to and use of investigatory file documents.

Under these
circumstances, the Court may also wish to invite the Commission to express its views on the
appropriateness of permitting use of the SO in these proceedings.

5. Conclusion. The regulations of the European Commission, |Gz
“ establish that Intel does not possess the right or

authority either to produce the SO in this proceeding or to waive the usage and confidentiality
restrictions placed on the document by the Commission. Since AMD has failed either to return
the SO to Intel or to seek permission from the Commission for its use in this proceeding, Intel
has been left with no other option than to seek a protective order from this Court mandating
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return of the SO and an order barring its continued use in this proceeding. For the reasonsstated
above, Intel respectfully requeststhe entry of such aprotective order.

Respectfully,
/s/ W. Harding Drane, Jr.

W. Harding Drane, J.
WHD:rb
Enclosure
cc.  Clerk of Court (viaHand Delivery)
Counsal of Record (via CM/ECF & Electronic Mail)

908611729282
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February 11,2009

EMAIL DEX
Neama Rahmani, Esq,

O’Melveny & MyersLLP
400 South Hope Street
Los Angeles, California90071

Re  Privilegelseues
Dear Mr. Rahmani;

We haveidentified the following additional document that was inadvertently producedin
TIFF format, but whichis privileged and/or attorney vark product.

69808D0C0024584 ~ 69808DOC0024820

As agreed, we will produce a privilegelog and redacted TIFFs within 30 days. Pursuant
to Paragraph 35 of the Second Amended Stipul ation Regarding El ectronic Discovery and Format
Production, our prior inadvertent production of this.document does not constitutea waiver of any
privilege,

AS agreed in the Stipulation, AMD should conduct no further review of this document. If
you have any questionsor Vish to discussthismatter further, do not hesitateto contact me.
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COMMISSION REGULATION (EC) No 773/2004

of 7 April 2004
relating to the conduct of proceedings by the Commission pursuant to Articles 81 and 82 of the
EC Treaty
(Textwith EEA relevance)
THE COMMISSION OF THE EUROPEAN COMMUNITIES, (4  Pussuant to Article 23(1)(d) of Regulation (EC) No 1f

Having regard to the Treaty establishing the European Com-
munity,

Having regard to the Agreement on the European Economic

Area,

Having regard to Council Regulation (EC) No 1/2003 of 16
December 2002 on theimplementation of the rules on compe-
tition laid down in Articles 81 and 82 of the Treaty (!}, and in
particular Article 33 thereof,

After consulting the Advisory Committee on Restrictive Prac-
tices and Dominant Positions,

Wheress:

ity

@

(YOI L 1, 41.2003, p 1
No 41172004 (O] L 68,

Regulation (EC) No 1/2003 empowers the Commission
to regulate certain aspects of proceedingsior the applica-
tion of Articles 81 and 82 of the Treaty. It is necessa
to lay down rules concerning the initiation of pmeez
ings by the Commission as well as the handling of
complaints and the hearing of the parties concerned.

According to Regulation (EC) No 1/2003, national
courts are under an obligation to avoid taking decisions
which could run counter to decisions envisaged by the
Commission in the same case. According to Article
11(6) of that Regulation, national competition authori-
tis are relieved from their competence once the
Commission has initiated proceedings for the adoption
of adecision under Chapter 1iI of Regulation (EC) No 1/
2003. In this context, It is important that courts and
competition authorities of the Member States are aware
of theinitiation of J)roceedings by the Commission. The
Commission should therefore be able to make public its
decisionsto initiate proceedings.

Before taking oral statements from natural or legad
persons who consent to be interviewed, the Commission
should inform those persons of the legal basis of the
interview and its voluntary nature. The persons intes-
viewed should aso be informed of the purpose of the
interview and of any record which may be made. In
order to enhance the accuracy of the statements, the
persons interviewed should also be given an opportunity
to correct the statements recorded. Where information
gathered from oral statements is exchanged pursuant to
Article 12 of Regulation {EC) No 12003, that informa-
tion should enly be used in evidence to impose sane-
tions on natural persons where the conditions set out in
that Articleare fulfilled.

u ati on as amended by Regulation
GR?ZIA b5 y Reg €EQ

]

2003 fines may be imposed on undertakings and asso-
ciations of undertakings where they fail to rectify within
the time limit fixed %y the Commission an incorrect,
incomplete or misleading answer given by a member of
their staff to questions in the course of inspections. It is
therefore necessary to provide the undertaking
concerned with a record of any explanations given and
to establish a procedure enabling it to add any rectifica-
tion, amendment or supplement to the explanations
given by the member of staff who is not or was not
authorised to provide esplanations on behdf of the
undertaking. The explanations given by a member of
staff should remain In the Commission file as recorded
during the inspection.

Complaints are an essential source of information for
detecting infringements of competition rules. It is ifitpor-
tant t0 define c%eax and efficient procedures for handling
complaints lodged with the Commission.

In order to be admissible for the purposes of Article 7 of
Regulation (EC) No 1/2003, a complaint must contain
certain specified information.

In order to assist complainants in submitting the neces-
sary facts to the Commission, a form should be drawn
up. The submission of the information listed in that
form should be a condition for a complaint to be treated
as a complaint as referred to in Article 7 of Regulation
(EC) No 1/2003,

Natural or legd persons having chosen to lodge a
complaint should be given the possibility to be asso-
ciated closely Wth the proceedings initiated by the
Commission with a view to finding an infringement.
However, they should not have access to business secrets
or other confidential information belonging to other
partiesinvolved in the proceedings.

complainants should be granted the opportunity of
expressing their views if the Commission considers that
there are insufficient grounds for acting on the
complaint. Where the Commission rejects a complaint
on the grounds that a competition authority of a
Member State is dealing with it Or has already done S0,
it should inform the complainant of the identity of that
authority.
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(10) In order to respect the rights of defence of undertakings, an Th's Regulation adigns the procedural rules in the trans-

1)

(12)

13

(14

(19

(16)

the Commission should give the partles concerned the
tight to be heard beforeit tekesa decision.

Provison should dso be made for the hearng of
persons who have not submitted a complaint &s referred
to in Article 7 of Regulation-(EC) No 1/2003 and who
are not parties to whom a statement of objections has
been addressed but who can nevertheless show a suffi-
cient interest. Consumer associations that apply to be
heard should generally be regarded as having a sufficient
interest, where the proceadings concern products or
savices usd by the end-consumer or products or
savices that constitutea direct input into such products
or services. Where it considers this to be useful for the
proceedings, the Commission should dso be adle to
Invite other persons t0 express their views in writing
and to attendP the oral heating of the parties to whom a
statement of objections has been addressed. Where
appropriate, it should also be able to invite such persons
to express their views at that oral hearing.

To improve the effectiveness of oral hearings, the

Hearing Officer should have the power to dlow the
parties concerned, complainants, other persons invited

to the hearing, the Commission semces and the authori-

ﬂes of the Member States to ask questions during the
eating.

When granting accessto the file, the Commission should
ensure the protection of businesssecrets and other confi-
dential information. The category of ‘other confidential
information’ includes information other than business
secrets, which may be considered as confidential, insofar
asits disclosure would significantly harm an undertaking
or person. The Commission should be able to request
undertakings or associations of undertakingsthat submit
or have submitted documents or statements to identify
confidential information.

Where businesssecrets or other confidential information
are necessary to prove an infringement, the Commission
should assess for each individua document whether the
nead to disclose is greater than the harm which might
result from disclosure.

In the interest of legd certainty, a minimum time-limit
for the various submissions provided for in this Regu-
Iation should be laid down.

This Regulation replaces Commission Regulation (EC)
No 284298 of 22 December 1998 on the hearing of

parties in certain proceedings under Articles 85 and 86
of the EC Treaty {*), which should therefore be repeded.

(Y O] L 34, 0.12. 198, p. 18

(19

port sector with the genera rules of procedure in all
sectors. Commission Regulation (EC) No 2843/98 of 22
December 1998 on the form, content and other details
of applications and notifications provided for in Council
Regulations (EEC) No 1017168, {EEC) No 4056/86 and
(EEC) No 3975187 applying the rules on competition to
the transport sector {!) should therefore be repeded.

Regulation (EC) No 1/2003 abolishes the notification
and authorisation system. Commission Regulation (EC)
No 3385/94 of 21 December 1994 on the form,
content and other details of applications and notifica-
tions provided for in Council Regulaion No 17 ()
should therefore be repeded,

HAS ADOPTED THIS REGULATION:

CHAPTER 1

SCOPE

Article |

Subject-matter and scope

This regulation gpplies to proceedings conducted by the
Commission for the application of Articles 81 and 82 of the

Treety.

CHAFTER I

INITIATION CF PROCEEDINGS

Article 2

Initiation of proceedings

1 The commission may decide to initiate proceedings with
a view to adopting a decision pursuant to Chapter 1t of Regu-

lation (EC) No
the date on whi

2003 at any point in time, but no later than
it issues a preliminary assessment &s referred

to in Article 9(1) of that Regulation or a statement of objec-
tions or the date on which a notice pursuant to Article 27(4) of
that Regulation is published, whichever is the earlier.

2 The Commission may make public the initiation of
proceedings, in any appropriate way. Before doing so, it shall
inform the parties concerned.

('{ O] L 354, 30.12.1998, p. 22.
() QIL377, 3L 12194, p B
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3. The Commission n(t)?' exercise its powers of investigation
pursuant to Chapter V ot Regulation EC} No 1/2003 before
initiating proceedings.

4, The Commission may rgect a complaint pursuant to
Article 7 of Regulation (EC) No 12003 without initiating
proceedings.

CHAPTER Il

INVESTIGATIONS BY THE COM SIS ON

Anticle 3

Power to take statements

1. Where the Commission interviews a Person with hi
consent in accordance with Article 19 of Regulation (EC) No 17

2003, it shall, at the beginning of the interview, state the legd
basis and the purpose of the interview, and recal its voluntary
nature. It shal aso inform the person interviewed of its inten~
tion to make a record of the interview.

2. Theinterview may be conducted by any means including
by telephoneot electronic means.

3. The Commission may record the statements made by the

ersons interviewed in any form, A copy of any recording shall
Ee made available to the person interviewed for approval.
Where necessary, the Commission shall set & time-limit within
which the person interviewed may communicate to it any
correction to be made to the statement.

Article 4
Oral quegtionsduring inspections

1 When, pursuant to Article 20{2){e} of Regulation (EC) No
1/2003, officids or other accompanying persons authorised by
the Commission ask representativesor members of staff of an
undertaking or of an association of undertakings for explana-
tions, the explanationsgiven may be recorded in any form.

2. A copy of any recording made pursuant to paragraph 1
shall be made available to the undertaking or association of
undertakingsconcerned after the inspection.

3. In cases where amember of saff of an undertaking or of
an association of undertakings who is not or was not
authorised by the undertaking or by the association of under-
takings to provide explanationson behdf of the undertaking or
association of undertakings has been asked for explanations,
the Commission shall set a time-limit within which the under-
taking or the association of undertakings may communicateto
the Commission any rectification, anendment or supplement
to the explanations given by such member of staff. The rectifi-
cation, amendment or supplement shall be added to the expla-
nations as recorded pursuant to paragraph 1.

CHAPTER IV

HANDLING - COMPLAI NTS

Anicle 5
Admssihility of complaints

1. Natural and lega personsshall show a legitimate interest
in order to be entitled to lodge a complaint for the purposes of
Article 7 of Regulation (EC) No 1/2003.

Such complaints shdl contain the information required by
Form C as set out in the Annex The Commisson may
dispense with this obligation as regards part of the information,
including documents; required by Form C.

2. Three paper copies as wdl as, if possble, an eectronic
copy of the complaint shall be submitted to the Commission.
The complainant shall aso submit a non-confidential verson
of the complaint, if confidentiaity is claimed for any part of
the complaint.

3. Complaints shdl be submitted in one of the officid
languages ©f the Community.

Anticle 6
Participation of complainantsin proceedings

1. \Mere the Commission issues a statement of objections
relating to a matter in respect of which it has recdved a
complaint, it shdl provide the complainant with a copy of the
non-confidential version of the statement of objections and set

a time-limit within which the complainant may make known
ls views in writing.

2. The Commisson may, where gppropriate, afford complai-
nants the opportunity of expressing their views at the ord
hearing of the parties to which a statement of objections has
been Issued, if complainants so request in their written
comments.

Article 7
Rejection of complaints

1 Where the Commissonconsidersthat on the besis of the
information in its ‘possession there are insufficient grounds for
acting on a complaint, it shadl inform the complainant of its
reasonsand set a time-limit within which the complainant may
make known its views fn writing. The Commission shal not be
obliged to take into account any further written submission
received after the expiry o that time-limit.

2, If the complainant makes known its views within the
time-limit set by the Commission and the written submissions
made by the complainant do not lead to a different assessment
of the complaint, the Commission shall reject the complaint by
decision.

3. If the complainant fails to make known its views within
the time-limit set by the Commission. the complaint shal be
deemed to have been withdrawn.
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Article 8
Access to information

1. Where the Commission has informed the complainant of
its intention to reject a complaint pursuant ¢ ArtiqDe 7(1) the
complainant may request access to the documents on which
the Commission bases its provisional assessment. For this
urpose, the complainant may however not have access to
usiness secrets and other confidential information belonging
to other parties involved in the proceedings.

2. The documents to which the complainant has had access
in the context of proceedinfs conducted by the Commission
under Articles 81 and 82 of the Treaty may only be wed by
the complainant for the purposes of judicial or administrative
proceedingsfor the application of those Treaty provisions.

Anicle 9

Rejections of complaints pursuant to Article 13 of Regu-
lation (EC) No 1/2003

Where the Comrnission rejectsa complaint pursuant to Article
13 of Regulation (EC) No 1/2003, it shall inform the comﬂ]lai-
nant without delay of the national competition authority which
isdealing ot has already dedlt vith the case.

CHAPTER V

EXERCISE OF THE RIGHT TO BE HEARD

Artide 10
Statement of objectionsand reply

1 The Commission shal inform the panics concerned in
writing of the objections raised against them. The statement of
objectionsshall be notified to each of them.

2. The Commission shall, when notifying the statement of
objections to the parties concerned, set a time-limit within
which these parties may inform it in writing of their views. The
Commission shall not be obliged to take into account written
submissions received after the expiry of that time-limit.

3. The partles may, in their written submissions, set out all
facts known to them which are relevant to their defence
against the objections raised by the Commission. They shall
attach any relevant documents as proof of the facts set out.
They shall provide a paper origina as well as an electronic
copy or, where they do not provide an electronic copy. 28
paper copies of their submission and of the documents
attached to it. They may propose that the Commission hear
persons who may corroborate the facts set out in their submis-
sion.

Artide11
Right tobe heard

1. The Commission shall give the parties to whom it has

statement of objections the opportunity to be
ﬂgg{ﬂeéo?e mmm%?‘g the Adviso Commilt’tl;e referred to in

Article 14(1) of Regulation (EC) No 1/2003.

2. The Commission shall, in its decisions, dedl only with
objections in respect of which the parties referred to in para-
graph 1 have been able to comment.

Artide 12
Right to an oral hearing

The Comrnission shall give the parties to whom it has
addressed a statement of objections the opportunity to develop
their arguments at an oral hearing, if they so request in their
written submissions.

Article 13
Heari ng of other persons

1 If natura or legal persons other than those referred to in
Articles 5 and 11 apply to be heard and show a sufficient
interest, the Commission shal inform them in writing of the
nature and subject matter of the procedure and shall set a time-
limit within which they may make known their vie® in
writing.

2. The Commission may, where appropriate, invite persons
referred t0 In paragraph 1 to develop their arguments a the
oral hearin of the parties to whom a statement of objections
has been addressed, If the persons referred to in paragraph 1 so
request in their written comments.

3. The commission may invite any other person to express
its viewsIn writing and to attend the oral hearing of the parties
to whom a statement of objections has been addressed. The
Commission may aso invite such persons to express their
viewsat that o nl hearing.

Anticle 14

Conduct of oral hearings

1. Hearings shall be conducted by a Hearing Gficer in full
independence.

2. The Commission shal invite the persons to be heard to
attend the oral hearing on such date asit shall determine.

3. The Commission shal invite the competition authorities
of the Member States to take part in the oral hearing. It may
likewise invite officidsand civil servants of other authorities of
the Member States.
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4. Personsinvited to attend shall either appear in person or
be represented by legd representatives or by representatives
authorised by their constitution as appropriate. Undertakings
and associations of undertakings may aso be represented by a
duly authorised agent appointed from among their permanent
staff.

5. Persons heard by the Commission may be assisted by
their lawyers or other qualified persons admitted by the
Hearing Officer.

6. Ora hearings shall not be public. Each person may be
heard separately or in the presence of other personsinvited to
attend, having regard to the legitimateinterest of the undertak-
ingsin the protection of their business secretsand other confi-
dentia information.

7. The Hearing Officer may dlow the parties to whom a
statement of objections has been addressed, the complainants,
other persons invited to the hearing, the Commission services
and the authorities of the Member States to ask questions
during the hearing.

8, The statements made by each person heard shall be
recorded. Upon request, the recording of the hearing shal be
made avalable to the persons who attended the hearing.
Regard shal be had to the legitimate interest of the parties in
the protection of their business secrets and other confidentia
information.

CHAPTER VI

ACCESS TO THE FILE AND TREATMENT OF CONFIDENTIAL
INFORMATION

Artcle 15
Access to the file and use of documents

1. If so requested, the Commission shdll grant access to the
file to the parties to whom it has addressed a statement of
objections. Access shall be granted alter the notification of the
statement of objections.

2. Theright of accessto the file shall not extend to business
secrets, other confidentia information and internal documents
of the Commission or of the competition authorities of the
Member States. The right of access to the file shdl dso not
extend to correspondence between the Commission and the
competition authodties of the Member States or between the
latter where such correspondenceis contained in the file of the
Commission.

3. Nothing in this Regulation prevents the Commission
from discloang and using information necessary to prove an
infringement of Articles 81 or 82 of the Tredty.

4. Documents obtained throu%h access to the file pursuant
to thisArticleshall only be used for the purposes of judicid or
administrative proceedings for the application of Articles 81
and 82 of the Tresty.

Anicle 16
Identification and protection of confidential information

1. Information, including documents, shall not be communi-
cated or made accessble by the Commission in so far a5 it
contains business secrets or other confidential information of

any person.

2. Any person which nakes known its views pursuant to
Article 6{1), Article 7(1), Article 10(2) and Article 13(1) and (3)
or subsequently submits further information to the Commis-
sion in the course of the same procedure, shell clearly identify
any materia which it considers to be confidential, giving
reasons, and provide a separate non-confidential version by the
date set by the Commission for making its views known.

3. Without pregjudice to paragraph 2 of this Article, the
Commission may require undertakings and associations of
undertakiigs which produce documents or statementspursuant
to Regulation (EC) No 1/2003 to identify the documents or
parts of documents which they consider to contain business
secrets or other confidential information belonging to them
and to identify the undeﬁakig?s with regard to which such
documentsare to be considered confidential. The Commission
may likewise require undertakings or associationsof undertak-
ings to identify any part of a statement of objections, a case
summary drawn up pursuant to Article 27{4) of Regulation
Q) No 1/2003 or a decision adopted by the Commission
which in their view containsbusinesssecrets.

The Commission may set a time-limit within which the under-
takings and associations of undertakings are to:

(@ substantiate their claim for confidentidity with regard to
each individua document or part of document, statement
or part of statement;

(b) provide the Commission with a non-confidentia version of
the documents or statements, in which the confidential

passages are deleted;

(©) providea concise descriptionof each piece of deleted infor-
mation.

4. If undertakings or associations of undertekings fal to
comply with paragraphs2 and 3, the Commission may assume
that the documents or statements concerned do not contain
confidentia information.

CHAPTER VI

GENERAL AND FINAL PROVISIONS

Article 17
Time-limits

1 In sdting the timelimits provided for in Article 3@,
Article 4(3), Atticle 6(1), Articte 7(1), Article 10(2) and Article
16(3), the Commission shal have regard both to the time
r?qlrjlired for preparation of the submission and to the urgency
of the case.
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2. The time-limits referred to in Article 6(1), Article 7(1)
and Article 10(2) shdl be at least four weeks. However, for
proceedingsinitiated with a view to adopting interim measures
pursuant t0 Article 8 of Regulation (EC) No 1/2003, the time-
limit may be shortened to one week.

3. The timelimits referred to in Article 3(3), Article 4(3)
and Article 16(3) shall be at least two weeks.

4, Where approprate and upon reasoned request made
before the expiry of the original time-limit, time-limits may be
extended.

Article 18

Repeals

Regulations (EC) No 2842/98, (EC) No 2843/98 and (EC) No
3385/94 are repealed. : : :

References to the repeded regulations shall be construed as
references to this regulation.
Article 19
Transitional provisions

Procedural steps taken under Regulations (EC) No 2842/98 and
(EC) No 2843/98 shall continue to have effect for the purpose

of applying this Regulation.
Article 20
Entry into force

This Regulation shall enter into force on 1 May 2004,

This Regulationshall be binding in its entirety and directly applicablein dl Member States.

Done at Brussels, 7 April 2004.

For the Commission
Mrio MONTI
Member of the Commisson
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ANNEX

FORMC
COMPLAINT PURSUANT ‘TG ARTICLE 7 OF REGULATION (EC) No 1/2003

1. Information regarding the complainant and the undertaking(s) or association of undertakings giving rise
to the complaint

1. Give FUl detailson the identity of the legal or natural person submitting the complaint. Where the complainant is
an undertaking, identify the corporate group to which it belongsand providea wndse overview of the nature and
scope of jts business activities. Provide a contact person (with telephone numba, postal and e-mail-address) from
which supplementary explanations can be obtained.

2. ldentify the undertaking(s) or association of undertakings whose conduct the complaint zelates to, including,
where applicable, all available information on the corporate group to which the undertaking(s) complained of
belong and the nature and scope of the businass activities punued by them Indicate the position of the complai-
nant vis-i-vis the undeyraking(s) or association of undertakingscomplained of (e.g. customer, competitor).

I Details of the aleged infringement and evidence

3. Set out in detail the facts from which, in your opinion, it appears that there exists an infringement o Article 81
or 82 of the Treaty and/or Article 53 or 54 of the EEA agreement. Indicate in particular the nature of the products
goods or services) affected by the alleged infringements and explain, where necessary, the commercial relation-

ips concerning these products. Provide dl available details on the agreements or practices of the undertakings or
associations of undertakings to which this complaint relates. Indicate, to the extent possble, the relative market
positionsof the undertakings concerned by the complaint

4. Submit al documentation in your possession relating to or directly connected with the facts set out in the
complaint (for example, texts of agreements, minuter of negotiationsor metings, term of transactions, business
documents, circulars, correspondence, notes of telephone conversations,,.). State the names and address of the
penons able to testify to the facts set out in the complaint, and in particular of persons affected by the dleged
infringement. Submit statistics or other data in your possession which relate to the Fadis set out, in particular
where they show developments in the marketplace (for example information relating to prices end price trends,
barriers to entry to the market for new suppliers etc).

5 Set out your view about the geographical scope of the aleged infringement and explain, where that is not
obvious, to what extent trade between Member States or between the Community and one or more EFTA States
that are contracting parties of the EEA Agreement may be affected by the conduct complained of.

(. Fnding sought from the Commission and legitimate {nterest
6. Explain what finding or action you are seeking as a result of proceedings brought by the Commission.

7. Set out the grounds on which you dlaim a legitimate interest as complainant pursuant to Article 7 of Regulation
{EC) No 12003, State in particular how the conduct complained of affects you and explain how, in your view,
intervention by the Commission would be lighleto remedy the alleged grievance.

IV. Proceedings before national comnpetition authorities or national courts

8. Provide full information about whether you have approached, concerning the same or closely relaed subject-
matters, any other competition authority and/or whether a lawsuit has been brought beforea national court. If S0,
provide details about the administrative or judicid authority contacted and your submissions to such
authority.

Declaration that the information givenin thisform and in the Annexes thereto is given entirely in good faith.
Date and signature
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Commission Notice on the rules for access to the Commission file in cases pursuant to Articles 8 1
and 82 of the EC Treaty, Articles53, 54 and 57 of the EEA Agreement and Council Regulation
(EC) No 139/2004

(2005/C 325/07)

(Text with EBA relevance)

I. INTRODUCTION AND SUBJECT-MATTER OF THE NOTICE

1. Access to the Commission Me is one of the procedural guarantees intended to apply the principle of

equality of arms and to protect the rights o the defence. Access to the Mels provided for in Article .

27(1) and (2) of Council Regulation (EC) No 1/2003 (), Article 15(1) of Commission Regulation (EC)
No 77312004 (‘the Implementing Regulation?(3, Article 18(1) and (3) of the Council Regulation (EC)
No 13912004 (Merger Regulation’)() and Article 17(1) of Commission Regulation (EC) No 802/2004
(the Merger Implementing Regulation’)(¥). In accordance with these provisions, before taking decisions
on the bads of Articles 7, 8, 23 and 24{2) of Regulation (EC) No 1/2003 and Articles 6(3), 7(3), 8(2) to
(6), 14 and 15 of the Merger Regulation, the Commission shal give the persons, undertakings or asso-
ciations of undertakings, as the case may be, an opportunity of making known their views on the objec-
tions against them and they shall be entitled to have access to the Commission's file in order to fully
respect their rights of defencein the proceedings. The present notice provides the framework for the
exercise of the right set out in these provisons. It does not cover the possibility of the provision of
documents in the context of other proceedings. This naticeis without prejudiceto the interpretation of
such provisions by the Community Courts. The principles set out In this Notice apply also when the
Commissionenforces Articles 53, 54 and 57 of the EEA Agreement ().

2. This specifie right outlined aboveis distinct from the general right to access to documents under Regu-
lation BC) No 1049{2001 (), which is subject to different criteria and exceptions and pursues a
different purpose.

3, The term access to the fileis used in this notice exclusively to mean the access granted to the persons,
undertakings or association of undertakings to whom the Commission has addressed a statement of
objections.This notice darifieswho has access to the file for this purpose.

4. The same term, or the term access to documents, is aso usad in the above-mentioned regulations in
respect Of complainantsor other involved parties. These situations arc, however, dbdnct from that of
the addressees of a statement of objections and therefore do not fafl under the definition of access to
the file for the purposes of this notice. These related situations are dedlt with in a separate section of
the notice.

5. This notice also explains to which information accessis granted, when access takes place and what are
the procedures for implementing access to the file

() Coundl Reguiation (EC) No 1!2003 of 16 Devamber 2002 on the implementation d the rules on competition leid

doanin Articles 81 al 82 of the Treaty, OJ L 1, 4.1.2003, p 1-25. ]
{® Commisson Regulaion (EC) No 773/2004 of 7 April 2004 rdating to the conduct of proossdings by the Commis:
gon pursuant to Articles 81 and 82 O the EC Treaty, QJL 123, 27.4.2004,p 18-24. )
¢) Counal Regulation (EC) No 13912004 df 20 January 2004 on the control of concentrationsbetween undertekings
QlL 24, 29.1%4, p. 1-22. o & 21 Agil Courdl ] o
Y Commission dion (g 80212004 d 21 April 2004 implementi Reguliation (EC) ND 139/2004
0 on the control of concergtxg)tions bawen uﬂatd(lr%ls, O L 133, 30.4.2%%4, p 1-39. Con'cctczs in the O] L’ 172,
6.5.2004, 0. 9.
o] Re‘ere"mspin this Natice to Articles 81 ad 82 therefore gpply A0 to Articles 53 ad 54 d the EM Agreament.
{) Regulation (EC) ND 1049/2001 Of the European Parliament and of the Coundl af 30 May 2001 mgardini‘public
a005ss t0 Buropean Parliament, Councll and Commission documents, O{' L 145, 31.5.2001, p. 43, See for instance

Case T-2{03, Veren fiir Konsumententnformation v, Commisslon, judgment of 13 April 2005, not yet reported.
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6. Asfrom its 1gublicaii on, this notice replaces the 1997 Commission nodce on access to the file (). The
new rules take account of the legislation applicableas of 1 May 2004, namely the above referred Regu-
lation EC) No 1/2003, Merger Regulation, Implementing Regulation and Merger Implementing Regu-
lation, as well & the Commission Decision of 23 May 2001 on the terms of reference of Hearing Offi~
cersin certain competition proceedings(. It also takes into account the recent caselaw of the Court of
Justice and the Court of Firgt Instance of the European Communities {*¥) and the practice developed by
the Commission since the adoption of the 1997 notice.

1I. SCOPE OF ACCESSTOTHE HLE
A. Whoisentitled to access to the file?

7. Access to the file pursuant to the provisions mentioned in paragraph 1 isintended to enable the effec-
tive exercise of the rights of defence against the objections brought forward by the Commission. For
this purpose, both in cases under Articles 81 and 82 EC and in cases under the Merﬁ‘er Regulation,
access is granted, upon request, to the persons, undertakings or associations of undertakings (9, as the
case may be, to which the Commission addressesits objections {*) (hereinafter, ‘the panics).

B. To which documents is access granted?
1. The content of ths Commission file

8. The'Commission file’ in a competition investigation (hereinafter also referred to as'the file) consists
of al documents{?), which have been obtained, produced andfor assembled by the Commission
Directorate General for Competition, during the investigation.

9. In the course of investigation under Articles 20, 21 and 22(2) of Regulation (EC) No 2003 and
Articles 12 and 13 of the Merger Regulation, the Commission may collect a number of Uoguments,
some of which may, following a more detailed examination, prove to be unrelated to the subject
matter of the case in question. Such documents may be returned to the undertaking from which
those have been obtained. Upon return, these documents will no longer contitute part of the file.

2 Accessible documents

10. The parties must be able to acquaint themselves with the information in the Commission's Me, so
that, on the bedis of this Information, they can effectively express their views on the preliminary
conclusions reached by the Commission in its objections. For this purpose they will be granted
access to al documents making up the Commission file, as defined in paragraph 8, with the excep-
tion of internal documents. business secrets of other undertakings, or other confidential informa-
tion {7}

(" Commisson notke on the internal rules of procedure for processing requests for access to the file in cases under
Articles 85 and 86 {now 81 and 82} Of the EC Treaty, Articles 65 and 65 O the ECSC Treaty and Council Regulation
{EEC) NO 4064/89, Q) C 23, 23.1.1997, p. 3

QL 162. 19.6.2001, p 2L

) In particular Joint Cases T-25{95 €t al,, Cimenteries CBR SA & ol v Commission, [2000] ECR 11-0491. )

{9 In the remainder Of this Notice, the term 'Underteking' includes both undertakingsand associations of unda’tdqnis.
The term ‘person’ encompasses natural and IEIIH persons. Many entitles am legal persons and undertakings at
same time; In this case, they are covered by hoth terms. The same applies where a natural person is an undertaking
within the meaning of Articles 81 and 82."lin Merger proceedings, account must also be taken of penons referred t0
in Article 3{1)(b) ogf the Merr‘%ti:ﬁuhdon, even, when they are natural persons, Where entities without legal person-
dity which are dso not u ngs become involved In Commission competition proceedings, the Commission
applies, where appropriate, the principles set out in thisNotice mutatls mutandis.

() C. Asticle 15(1) of the Implementing Regulation, Article 13(3) of the Merger Regulation and Article 17(1) o the
Mege Implementing R&g:ljtion. )

(9 In this notice the term 'document is used for al forms of information on, irrespective of the storage medium.
This coven also any elestronic data Storageckvice as may be or become available. ) i

) Cf, Article 27(2) of Regulation (EC) No 1J2003, Articles 15(2) and 16(1) of the Implementing Regulation, and Artide
17(3) of the Merger implementing Regulation. Those exceptions are also mentioned in Case T-7]89, Heeules Chemi-
cals v Commission, [1991] ECR 1i-1711, pacagraph 54. The Court has ruled that it docs not belong to the Commisson
doneto decide which documents In the Ale ma{'.gc usgful for the gu’ oses of the defence {Cf. Case T-30/91 Solvayv.
Comrgisséingg 995] ECR 11-1775, paragraphs 81-86, and Case T-36/91 ICl vs. Commission, {1995] ECR H-1847, para-
grapns 91-50).
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11. Reaults of a study commissioned in connection with proceedings are accessible together with the
terms of reference and the methodology of the study. Precautions may however be necessary in
order to protect intellectual property rights.

3. Non-accessible documents

31 Internal documents

3.1.1 General principles

12. Internal documents can be neither incriminating nor exculpatory (). They do not constitute part of
the evidence on which the Commission can rely in in assessment of a case, ThUS, the parties will
not be granted accessto internal documentsin the Commission file (3. Given their lack of evidential
value, this restriction on accessto internal documents does not prejudice the proper exercise of the
parties right of defence (3.

13. Thereisno obligation on the Commission departments to draft any minutes of meetings (4} with any
person Or undertaking. If the Commission chooses to make notes of such meetings, such documents
congtitute the Commission's own interpretation of what vés said a the meetings, for which reason
they are classified &s internal documents. Where, however, the person or undertaking in quwtion
has agreed the minutes, such minutes will be made accessibleafter deletion of any business secrets
or other confidential Information. Such agreed minutes constitute pan of the evidence on which the
Commission can rely in its assessment of a case{’).

14. In the case of a study commissioned in connection with proceedings, correspondence between the
Commissionand its contractor containing evaluation of the contractor's work or relating to financial
aspects of the study, are considered internal documents and will thus not be accessible.

3.1.2 Correspondence With other public authorities

15. A particular case of internal documents is the Commission's correspondence with other public
authorities and the internal documents received from such authorities (whether from EC Member
States (the Member States) or non-member countries). Examples of such non-accessible documents
include;

— correspondence between the Commission and the competition authorities of the Member States,
or between the latter (%;

— correspondence between the Commission and other public authorities of the Member States (;

— correspondence between the Commission, the BFTA Surveillance Authority and public authori-
ties of EFTA States (*):

— correspondence between the Commission and public authorities of non-member countries,
including their competition authorities, in particular where the Community and a third country
have concluded an agreement governing the confidentiality of the information exchanged ().

() Exarples of internad documents are drafts, opinions, memos or notes from the Commision departments or other
public authoritiesconcerned. . )

(3G Artide 27(2? d Regulation (EC) No 12003, Article 15(2) of the Implementing Regulation, and Article 17(3) of
the Merger Implementing Regulation.

) Cf. paragraph 1 ebove

() Cf. judgement d 30.9,2003 in Joined Cases T-191/98 and T-212198 to T-214/98 Atlantic Container Line and athersv
Commission (TACA), [2003] KR 1i-3275, paragraphs 349-359.

() Statements recorded pursuant to Article 19 or Article 20(2)(e} of Regulation 1/2003 or Artide 13(2)(e) Of Merger
Regulation will also normally belong to the accessible documents(ses paragraph 10 above). )

() CE Article 27(2) Of Regulation (EQ) No 112003, Artide 15(2) of the Implementing Regulation, Artide 17(3) of the
Merger Implementing Regulation.

() CL Order of the Court of First Ingancein Cases T-134/94 et al NMH Stahlwerke and Others v Commission [1997) ER
11-2293, paragraph 36, and Case T-65/89, BFB Industries and British Gypsum [1993] ECR 11-389, paragraph 33.

9 In thisnotice the tenm ‘EFTA States' indludesthe EFTA States that are parties to the 224 Agresmen, )
For example, Article VUL2 of the Agreement between the European Communitiesand the Governmentd the United
Saesof Arrmcadrggardlng thch:F icarion Of their competition laws (O No L 95. 27.4.1995, p. 47) Stipulatesthat
information provided to it in conlidence under the Agreement must be protected to the fullest extent posshle. That
Artide createés an internationd-law ebligatlon binding the Commisson.
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19.

In certain exceptional circumstances, access is granted to documents originating from Member
States, the EFTA Surveillance Authority or EFTA States, after deletion of any business secrets or
other confidential information. The Commission will consult the entity submitting the document
prior to granting access to identify business secrets or other confidential information.

This is the case where the documents originating from Member States contain allegations brought
against the parties, which the Commission must examine, or form part of the evidence in the investi-
gative process, in a way similar to documents obtained from private parties. These considerations
apply, in particular, as regards:

— documents and information exchanged pursuant to Article 12 of Regulation (EQ No 12003,
and information provided to the Commission pursuant to Article 18(6) of Regulation (EC) No
1/2003;

— complaints lodged by a Member State under Article 7{2) of Regulation (EQ No 1/2003,

Access will also be granted to documents originating from Member States or the EFTA Surveillance
Authority in so far as they are relevant to the parties defence with regard to the exercise of compe
tence by the Commission (').

Confidential information

The Commission file may also include documents containing two categories of information, namely
business secrets and other confidentia information, to which access may be partialy or totally
restricted (%). Access will be granted, where possible, to non-confidential versions of the original
information. Where confidentiality can only be assured by summarising the relevant information.
access WIll be granted to asurmary. All other documentsare accessiblein their original form.

Business secrets

In so far as disclosure of information about an undertaking's business activity could result in a
serious harm to the same undertaking, such information constitutes business secrets{*). Examples of
information that may qualify as business secrets Include: technical andfor financial information
relating to an undertaking's know-how, methods of assessing costs, production secrets and processes,
supply sources, quantities produced and sold, market shares, customer and distributor lists,
marketing plans, cost and price structure and sales strategy.

Other confidential information

The category "other confidential information’ includesinformation other than businesssecrets, which
may be considered as confidential, insofar as its disclosure would significantly harm a person or
undertaking. Depending on the specific circumstances of each case, this may apply to information
provided by third parties about undertakings which are able to place very considerable economic or
commercia pressure on their competitors or on their trading partners, customers or suppliers. The
Court of First Instance and the Court of Justice have acknowledged that it is legitimate to refuse to
reved to such undertakings certain letters received from their customers, since their disclosure might
easily expose the authors to the risk of retaliatory measures 9. Therefore the notion of other confi-
dential information may include information that would enable the parties to identify complainants
or other third parties where those havea judtified wish to remain anonymous.

¢ In themerger control aren, this may apply in particular to SUbmissons by aMember State under Article 9 (2) of the
Merger Rejulation with regard 1 a'cace referral.

@ (77f. Artide 16(1) of thg lﬁglemcmini‘l}‘e’gulaim ad Article 17(3) o the Merger Implementing Regulation; Caee -

89 Hercules Chemica

v Commission, {1991} ECR 1I-1711, paragraph 54; Case T-23[99, LR AF 1998 A/S v

Commission, {2002} ECR 11-1705, paragraph 170.
() Judgementor 18.9.1996 in Cae T-353/94, Postbank NV v Commission, [1996] ECR U921, par(;graph 87.
a

(9 The Community Courts have pronounced UpON this question hoth IN cases of alleged abuse

dominant podtion

(Article 82 of the EC Treaty) {Case 7—65&89. BPB Industries and British Gypsum {19 3] ECR 1I-389; and Case C-310f

93P, BPB Industries and Briti G)E:um 1
{1999} ECR 11-1299, paragraph 69,

95] ECR [-865), and In merger cases (Case T-221/95 Endemol v Commission
and Case T-5/02 Laval v. Commission [2002] ECR H-4381, paragraph 98 et s).
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20. Thecategory of other confidential information also includes military secrets.

3.2.3 Criteria for the acceptance of requests for confidential treatment.

21. Information will be classified as confidential where the person or undertaking in question has made
aclaim to this effect and such claim has been accepted by the Commission ().

22. Claimsfor confidentiality must relate to information which is within thescope of the above descrip-
tions of business secrets or other confidential information. The reasons for which information is
claimed to be a businesssecret or other confidential information must be substantiated (3. Confiden-
tiaity claims can normally only pertain to information obtained by the Commission from the same
person or undertaking and not to information from any other source.

23. Information relating to an undertaking but which is already known outside the undertaking (in case
of a group, outside the group), or outside the association to which it has been communicated by
that undertaking, will not normally be considered confidential E3. Information that has lost its
commercia importance, for instance due to the passaie of time, can no longer be regarded as confi-
dential, Asa genera rue the Commission presurnes that information pertaining to the parties turn-
over, sales, market-share data and similar information which is more than 5 years old Is no longer
confidential *).

24. In proceedings under Articles 81 and 82 of the Treaty, the qualification of a piece of information &
confidential is not a bar to its disclosure if such information is necessary to prwe an aleged infrin-
gement (‘inculpatory document’) or could be necessary to exonerate a party (‘excul patory document’).
In this case, the need to safeguard the rights of the defence of the parties through the provision of
the widest possible access to the Commission file may outweigh the concern to protect confidential
information of other parties (). It is for the Commission to assess whether those circumstances
apply to any spedfic situation. This cals for an assessment of all relevant elements, including:

— the relevance of the information in determining whether or not an infringement has been
committed, and its probative value;

— whether the information isindispensable;

= the degree of sensitivity involved (to what extent would disclosure of the information harm the
interests of the person or undertaking in question)

— the preliminary view of the seriousness of the alleged infringement.

Similar considerations apply to proceedings under the Merger Regulation when the disclosure of
information is considered necessary by the Commission for the purpose of the procedure (%).

25.  Where the Commission intends to disclose information, the person or undertaking in question shall
be granted the possibiity to provide a non-confidential version of the documents where that infor-
mation is contained, with the same evidential value as the original documents ().

¢, \Wen isaccess to the file granted?

26. Prior to the notification of the Commisson's statement of objections pursuant to the provisions
mentioned in paragraph 1, the parties have no right of accessto thefile

) Seeparagraph 40 beow.

() Seeparagraph 35 below. . N

() However, business secrets Or other confidential information which an given toa trade or professional assaciation by
itsmembers 0o Not 102 their confidential nature with regard to thitd partier and mey thereforenot be parsed on to
complainants, Cf. Jolned Cases 209 to 215 and 218/78, Fedetab, [1980] ECR 3125, paragraph 46.

(9 See raphs 35-38 bdlow on asking undertakin s to identify confidential information. )

() Cf Article 27(2) Of Regulation (EC) NO 1/2003 an%aArticle 15(3) Of the Implementing Regulation.

{9 Aricle 18(1) of the Merger Implementing Regulation.

() Cf. paragraph 42 below.
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1 In antitrust procesdings under Ardicles 81 and 82 of the Treaty

27. Access to the file will be granted upon request and, normally, on a single occasion, following the noti-
fication of the Commission's objections to the parties, in order to ensure the principle of equality of
ans and to protect their rights of defence. As a general rule, therefore, no access will be granted to
other parties’ repliesto the Commission's objections.

A party will, however, be granted access to documents received after notification of the objections at
later stages of the administrative procedure, where such documents may constitute new evidence —
whether of an incriminating or of an exculpatory nature — pertaining to the allegations concerning
that party in the Commission’s statement of objections. This is particularly the case where the
Commission intends to rely on new evidence.

2. In procesdingsunder the Merger Regulation

28. In accordance with Amicle 18(1) and (3) of the Merger Regulation and Article 17{1) of the Merger
Implementing Regulation, the notifying pames will given access t0 the Commission's file upon
request at every stage of the procedure following the notitication of the Commission'sobjections up to
the consultation of the Advisory Committee. In contrast, this notice does not addressthe possibility of
the provision of documents before the Commission states its objections to undertakings under the
Merger Regulation ().

. PARTI CULAR QUESTI ONS REGARDING COMPLAI NANTS AND OTHER | NVOLVED
PARTIES

29. The present section relates to situations where the Commission may or has to provide access to
certain documents contained in its file to the complainants in antitrust proceedingsand other involved
parties in merger proceedings. Imrespective of the wording used in the antitrust and merger imple-
menting regulations {?), these two situations are distinct = in terms of scope, timing, smdg rights —
from accessto the file, as defined in the preceding section of this notice.

A. Provision of documents to complainants in antitrust proceedings

30. The Court of Fist Instance has ruled (3that complainants do not have the same rights and guarantees
as the parties under investigation. Therefore complainants cannot claim a right of access to the file as
established for parties.

31. However, a complainant who, pursuant to Article 7(1) of the Implementing Regulation, has been
informed of the Commission's intention to reject its complaint (9, may request access to the docu-
ments on which the Commission has based its provisional assessment (3. The complainant will be
provided access to such documents on a single occasion, following the issuance of the letter informing
the complainant of the Commission's intention to reject its complaint.

32. Complainants do not have a right of access to business secrets or other confidential information
which the Commission has obtained in the course of its investigation (%),

() This qucstion is dedt with in the Directorate Genard Competition document ' DG OOMP Bet Pradtioss on the
conatict of EC merger cotitrol praceea‘mgs available on the web-dte df the Dlretiorae Ganed for Comptition:
hitp: A/europa L4 mt]comm[competiﬁonlm ex_enhtml,

G Ch mdesozd the Implementing Regulation, which spesks about ‘a00ess to documents o complanants ad
Article 17(2) Mager Implementing é;ulation ‘which speaks about ‘access t0 file’ to other involved parties 'in SO
far S thiS IS necessary for the purposes of preparing thelr comments',

() S Case T-17/93 Matra-Hachette SA v Cnmmisrlon. 11994] P.CR 1I-595, pm%raph 34. The Coun ruled that the rights
d third parties, as Jaid down by Article 19 of the Coundl Regulaion 7 0Of 6.2.1962 (NOW replaced by Article
27 of Reguldion (EC) No 1{2003), were limited to the right to participate isi the administrative procedure.

(% By meanSof a letter issued In accordancewith Article 7(1) of the Impremenﬁng Regulation.

() Ct. Artide s(1) o the Implementing Regulation.

¢ Cf. Artide 8(1) of the Implementing Regulation.
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B. Provision of documents to other involved partiesin merger proceedings

. In accordance with Article 17(2) of the Merger Implementing Regulation, access to the file in merger

proceedings shall also be given, upon reguest, to other involved parties who have been informed of
the objectionsin so far as this is necessary for the purposes of preparing their comments.

Such other involved parties are parties to the proposed concentration other than the notifying parties,
such as the seller and the undertaking which is the target of the concentration ().

I¥. PROCEDURE FOR IMPLEMENTING ACCESS TO THEFILE
A, Preparatory procedure

Any person which submits information or comments in one of the situations listed hereunder, or
subsequently submits further information to the Commhsion in the course of the same procedures,
has an obligation to clearly identify any material which it considers to be confidential, giving reasons,
and provide a separate nen-confidential version by the date set by the Commission for making its
views known (%:

8 In antitrust proceedings

— an addressee of a Commission’s statement of objections making known its views on the objec-
tions{*);

a complainant making known its views on a Commission statement of objections {*);

— any other natural or legal person, which applies to be heard and shows a sufficient interest, or
which is invited by the Commission to express its views, making known its views in writing or
at an ordl hearing (3;

— acomplainant making known his viewson a Commission letter informing him on the Commis-
sion's intention to reject the complaint (%).

b) In merger proceedings

— notifying parties or other involved parties making known their views on Commission objec-
tions adopted with a view to take a decision with regard to a request for a derogation from
suspension of a concentration and which adversely affects one or more of those parties, or on a
provisional decision adopted in the matter (%)

— notifying parties to whom the Commission has addressed a statement of objections, other
involved parties who have been informed of those objections or parties to whom the Commis-
sion has addressed objections with a view to inflict a fine or a periodic penalty payment,
submitting their comments on the objections {*);

— third persons who apply to be heard, or any other natural or legal person Invited by the
Commission to express their views, making known their views in writing or at an ora
hearing ()

— any person which suppliesinformation pursuant to Article11 of the Merger Regulation.

Cf. Article 11(b) Of the Merger Ingplementing Regulation.

Cf, Article 16(2) Of the Implementing Keguiationand Article 18(2) of tho Merger Implementing Regulation.
pursuant to Article 10{2) of the Implementing Regulation,

pursuant t0 Artide 6(1) df the Implementing Regulation.

pursuant to Artide13(1) and (3) of the Implementing Regulation.

pursuant to Artide 7{1) of the Implementing Regulation

Artide 12 of the Merger Implementing Regulation.

Article 13 o the Merger Implementing Regulation.

pursuant to Article 16 d the Merger Implementing Regulation.
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36. Moreover, the Commission may require undertakings(®), in all cases where they produce or have
produced documents, to identify the documents or parts of documents, which they consider to
contain business secrets or other confidential information belonging to them, and to identify the
undertakings with regard to which such documentsare to be considered confidential ().

37. For the purposes of quickly dedling with confidentialityclams referred to in paragraph 36 above, the
Commission may set a time-limit within which the undertakings shdl: () substantiate heir dlam for
confidentiality with regard to each individua document or pan of document; {if) providethe Commis-
sion with a non-confidential version of the documents, in which the confidential passages are
deleted ). In antitrust proceedings the undertakings in question shall also provide within the said
time-limit a concise description of each piece of deleted information (4.

38. The non-confidential versonsand the descriptions o the deleted information must be etablished in a
manner that enables any party with access to the file to determine whether the information deleted is
likely to be relevant for its defence and therefore whether there are sufficient grounds to request the
Commission to grant access to the informationclaimed to be confidential.

B. Treatment of confidential information

39. In antitrust proceedings, tf undertakingsfall to comply with the provisionsset out in paragraphs 35 to
37 above, the Commissign may assume hat the documents or statements concerned do not contain
confidential Information (3 The Commission nay consequently assume that the undertaking has no
objectionsto the disclosureof the documents or statements concerned in their entirety.

40. in both antitrust proceedingsand in proceedings under the Merger Regulation, should the person or
undertaking i question meet the conditionsset out in paragraphs 35 to 37 above, to the extent they
are applicable, the Commission will either;

— provisionally accept the claims which seem judified: or

— inform the person or undertakingin question that it does not agree with the confidentiaity claim
in whole or in part, where it is apparent that the claim is unjustified.

41. The Commission may reverse its provisiona acceptance of the confidentidity clam in whaole or in
part at alater tage.

42. Wherethe Directorate Generd for Competition does not agree with the confidentiaity clam from the
outset or where it takes the view that the provisiona acceptance of the confidentiality clam should be
reversed, and thus intends to disclose information, it will grant the person or undertaking in question
an opportunity to expressits views. In such casss, the Directorate Generd for Competition will inform
the person or undertaking in writing of its intention to disclose information, giveits reasonsand set a
time-limit within which such person or undertaking may inform it in writing of its vews. If, following
submission of those views, a disagreement on the confidentidity claim persists, the matter will be
dedlt with by the Hearing Officer according to the applicable Commission terms of reference of
Hearing Gficers ().

() In merger proceedings the principles set out in the present @ subsequent paragraphs also apply to the persons
referred to In Article 3(1){b) of Merger Regulation.

{9 Cf. Article 16(3) of the Implementing Regulation and Article 18(3) of the Merger implementing Regulation. This also
appliesto documents athered by the Commission in & inspection pursuant to Article 13 of the Mrogr Regulation
ad Articles 20 and 28 of Regulation (EC) No 1/2003.

) CE Article16(3) of the lmplementing Regulation and Artcle 18(3) of the Merger Implementing Regulation.

{) Cf. Article 16(3) d the Implementing Regulation.

) Cf. Article 16 of the Implementing Regulation.

{f) Cf. Article 9 of the Commission Decision of 23.5.2001 on the terms of reference of hearing officers In certain
competition proceedings, O L 162 19.6.2001, p. 2L
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. Where there is a risk that an undertaking which is able to place very considerable economic or

commercial pressure on its competitors or on its trading partners, customers or suppliers will adopt
retaliatory measures against those, as a consequence of their collaboration in the investigation carried
out by the Commission (?), the Commission will protect the anonymity of the authors by providing
access to a non-confidential version or summary of the responses in question (). Requests for anon-
ymity in such circumstances, as well as requests for anonymity according to point 81 of the Commis-
sion Notice on the handling of complaints{*) will be dealt with according to paragraphs 40 to 42
above.

C. Provision of accessto file

The Comrnission may determine that access to the file shall be granted in one of the following ways,
taking due account of the technical capabilities of the parties:

— by means of a CD-ROM(s) or any other electronic data storage device as may become availablein
future;

— through copies of the accessible file in paper form sent to them by mail:
- by'inviting them to examine the accessiblefile on the Commission's premises.
The Commission may choose any combination of these methods.

In order to facilitate access to the file, the parties will receive an enumerative list of documents setting
out the content of the Commission file, as defined in paragraph 8 above.

Access is granted to evidence as contained in the Commission file, in its original form: the Commis-
sion is under no obligation to provide a trandation of documenrsin the file (9.

If a party considers that, after having obtained access to the filg, it requires knowledge of specific non-
accessibleinformation for its defence, it may submit a reasoned request to that end to the Commis-
sion. If the services of the Directorate General for Competition are not in a position to accept the
request and if the party disagrees with that view, the matter will be resolved by the Hearing Officer, in
accordance with the applicable terms of reference of Hearing Officers (3.

Access to the file in accordance \ith this notice is granted on the condition that the information
thereby obtained may only be used for the purposes of judicid or administrative proceedings for the
application of the Community competition rules at issue in the related administrative proceedings ().
Should the information be used for a different purpose, at any point in time, with the involvement of
an outside counsel, the Commission may report the incident to the bar of that counsel, with a view to
disciplinary action.

With the exception of paragraphs 45 and 47, this section C applies equally to the grant of access to
documents to complainants (in antitrust proceedings) and to other involved parties (in merger
proceedings).

Cf. paragraph 19 above.

Cf. Case T+5/02, Tetra Laval VS Commission, {2002) ER 11-4381, paragraph 98, 104 and 105.

Commission Notice 0n the handling of complaints by the Commisson under Articles 81 and 82 of the EC Tredty, OJ
C 101, 27.4.2004, p 65.

Cf. Ca27-25/95 & al. Cimenteries, paragraph 635.

C. Artide 8 o the Commision Dedson of 23.5.2001 on the terms of reference of hearing officers in certan
competition proceedings, O] L 162. 19,6.2001, . 21.

¢ Cf. Articles 15{4) and B(2) Of the Implementing Regulation, respectively, and Article 17(4) Of the Merger Imple-

menting Regulation.
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UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

INRE:

APPLICATION OF MICROSOFT

CORPORATION Civil Action 06-M BD-10061 (ML W)

"t N’ N’ N N N N N N

MEMORANDUM OF THE COMMISSION OF THE EUROPEAN COMMUNITIES
IN SUPPORT OF NOVELL,INC.’S MOTIONTO QUASH

The Commission of the European Communities(hereinafter ** European Commission™ or
"*Commission™) respectfully submits thisMemorandumin support of Novell, Inc.’s ("Novell™)
motion to quash the subpoenaserved by Microsoft Corporation (“Microsoft”). The European
Commissionrespectfully submits that denying Novell’s motion to quash and permittingt he
discovery requested by Microsoft would contravene principlesof international comity since, in
this case, the Commissionis not receptiveto the judicia assistance sought by Microsoft pursuant
to 28 U.S.C. §1782 and, indeed, believesthat enforcement of Microsoft’s subpoenawould pose a
seriousrisk that the Commission's rulesand procedures concerning competition law
enforcementwould be circumvented.

l. INTRODUCTION

A. Background On the Ingtitutional Structure of the Commission And its
Decison-Making Process.

The European Commission will first provide a brief explanation of the institutional
structure put in place by the relevant internationd tresties and agreementsthat establishedthe

European Union. For purposes of the present proceedings, the relevant treaty isthe Treaty
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establishing the European Community (see consolidated versionin OJ C 325, 24.12.2002, p. 33)
The main ingtitutional provisionsof this Treaty may be summarized as follows.

The Member States have agreed to transfer alarge part of their sovereign powers in many
areasto the European Community. The competencestransferred are exercised by the European
Parliament and the Council of Ministersacting as co-legislatoron the basis of proposals
submitted by the European Commission. The European Commission, which is one of the
institutions of the European Community, isits basic executive and administrativeorgan. Among
its functionsis to ensure the effective enforcement of and compliance with the provisionsof the
Treaty, arolewhich is referred to asthe™ guardian of the Treaty™ (see Article 211 of the EC
Treaty). The Commission's responsibilitieswithin the organizational structure of the European
Community extend to awide range of subject areas. Functionaly, the Commission's powers
include proposing legidlation, managing and implementing European Union policies, budget and
law enforcement. In a number of areas, the Commission has been granted powersto enforce
directly the Treaty regulationsand decisions promulgated pursuant to it.

Although it has no legal persondity itself, which is vested with the European
Community, the Commission is also entrusted with the task of representing the European
Community on the international stage, includingin contextsof litigation like in this case where
the European Community's interestsare at stake or likely to be affected.

With regard in particular to competition law and policy, the Treaty conferred on the
Commissionsubstantial decisiorr-making powers. Through the Directorate-Genera for

Competition (hereinafter *DG Competition™), which is one the of the Commission’s internal

US1DOCS 5597699vi



departmentst, the Commission enforcesthe Treety's provisionsrelating to competition law.
These provisionsinclude, in particular, Article81 (relating to anti-competitive agreements,
includingcartels), Article82 (relating to abuse of dominant position), Article 87 (relating to
market-distortingstate aid), and specific legisation regulating concentrations of undertakings
with Community dimension (i.e. mergers).
B. Microsoft’s Application For Discovery Before The District Court.
The European Commission has been informed that on March 3,2006, Microsoft filed an

ex parte application pursuantto 28 U.S.C § 1782 in this Court requesting the Court to endorse a
subpoenato Novell to produce documents. The Commission hasal so been informed that the
Court issued an order on March 7,2006, authorizing Microsoft to serve the subpoena and
authorizingNovell to filea motionto quash. The Commission hasfurther learned that the Court
held a hearing on March 28,2006 and provisionally ordered Novell to produce certain of the
documentsrequested in Microsoft’s subpoena. On March 30,2006, pursuantto the Court's
ingtruction, Novell and Microsoft agreed that the scope of Microsoft's subpoenato Novell would
be modifiedto request the following:

“Novell shall produceall non-privileged documentsin its

possession, custody or control asof the date of service of the

origina subpoenaon Novell, that congtitute or summarize

communi cations between Novell, the Commission, the Monitoring

Trustee, OTR or any other third party known or believed by Novell

to have been retained by the Commission, relatingspecifically to

or referencingthe subject matter of the SO, namely Microsoft’s

complianceor alleged failureto comply with its obligations under

Articles5(a) and (c) of the 2004 Decisionto provide completeand

accurate technical documentation embodying the L nteroperability
Information."

' DG Competition, asan internal department of the Eur opean Commission, hasno power to act autonomousiy. The
actionsand law enforcement activitiesit undertakesare carried out under the prior authorization and on behalf of the
European Commission, the Commission beingthe decision making organ of the European Community in areas of
competition law.

.3.
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The Commissionalso has been informed that the Court suspended issuing its provisional
order of March 28, 2006 until April 6,2006 to offer inter a//a the Commission an opportunity to
authoritatively present its position on Microsoft’s (revised) discovery request.

The European Commissionis grateful for this opportunity and, by the present
Memorandum, would like to state its position authoritatively on Microsoft’s discovery request
and Novell’s motionto quash.  The Commission believesthat Microsoft’s request raisesvery
important issues and problemsof law and pblicy, in particular as regardsthe enforcement of the
ruleson accessto materia in the Commission's file and rights of a defendant in the
Commission's antitrust investigations.

I, FACTUAL AND LEGAL BACKGROUND

A. The Framewor k Within Which The European Commission Carries Out Its
Antitrust I nvestigations.

The Commission's powers of enforcement in competition law are set out in Council
Regulation 1/2003 (O No L 1, 4.1.2003, p. 1, acopy of which is attached as Exhibit B).?
Regulation 112003 provides specific meansfor investigating suspected infringementsof
competition law, notably by issuing formal requestsfor information, taking oral statements,
conducting onsite inspections, etc. Regulation 1/2003 is further implemented by Commission
Regulation No. 77312004, which sets out more precise rules governing certain procedura issues
in competition law enforcement before the Commission.

It iswell established in European Community law, in general, and competition law, in
particular, that the rights of defense and the right to be heard of potentially affected entitiesand
individualsare properly respected. Asthe European Court of Justicehasheld in itsjudgment in

connection with HoffmarnrLa Roche Co. AG v. Commission, [1979] ECR 461. " observance d

% A copy of the Authority issued by the Commission in this matter is attached hereto asExhibit A.
# Council Regulation 1/200 replaced Counsit Regulation No. 17/62.
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theright to be heard isin all proceedingsin which sanctions, in particular finesor penalty
payments, nay be impaosed a fundamental principle of Communitylaw which mug be respected
[.]"f

In line with thisjudgment and established case law of the European Court of Justice and
the Court of First Instance, the Commission has put in place a number of procedural ruleswhich
guaranteethe application of the principleof equdity of ar s, the protectionof therights of
defense and due processin proceedingsbeforethe Commission. In particular, theruleson
access to material in the Commission's filewere adopted for the purposeof enabling potentially
any affected party to effectively exercisetheir rights of defensein Commissioncompetition
proceedings.

The" Commission's file" in a competition law investigation (hereinafter al so referred to
as “the file") consistsof al documents, which have been obtained, produced and/or otherwise
assembled by the Commission, during theinvestigation phase.> Accessto thefile is granted to
adversdy affected partiesin proceedings beforethe Commisson. Theaccessis granted to all
documents making up the Commission's file, with the exception of internal documents, business
secretsof other entities or other confidentia information.® Thisaccessis granted after a
Statement of Objections has been addressedto the party concerned setting out the Commission's

provisiona findings from the investigationconcerning a potential violationof the competition

4 Judgment of the Court of February 13, 1979in Case 85/76, Hoffmann-La Roche & Ca. AG v. Commission{1979]
ECR 461, acopy of whichis attached as Exhibit C.
* See CommissionNoticeon therules for accessto the Commissionfilein cases pursuant to Articles8land 82 of the
EC Treaty, and Articles53, 54 and 57 of the EEA Agreement and Regulation(EC) No 139/2004, OJ 2005/C 325,
22.12.2005, p. 7 ("' Notice on accessto file™), at parggr%oh 7, acopy of whichisattached asExhibitD. This notice
replaces en earlier but similar CommissionNotice of 1997 on accessto file; see O C 23 of 23.01.1997.
% “Intemal documents” can be neither incriminatingnor excul patory. They do not constitute part of the evidence on
which the Commissioncan rely in its assessment of acase. Thus, the partieswill not be granted accesstointernal
documentsin the Commissionfile. Given their lack of evidential value, thisrestrictionon accessto interna
documentsdoes not prejudice the proper exerciseof the parties right of defense. See Commission Notice on access
tofile, at paragraph3.1

-5-
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rules.” Obvioudy thereare certain limitationsto access. The European Court of Justice has
confirmedthat " the Commission isallowed to preclude from the administrative procedure
evidence which has no relation to the allegations of fact and of law in the Statement of
Objectionsand which therefore has no relevance to the investigation.”

Where an adversdly affected party believesthat the Commission's Services(i.e. in this
case DG Competition) have erroneously or unlawfully withheld documentswhich are necessary
for its defense, it may make a request to the Hearing Officer for a decisionto enableit to have
accessto such documents. The Hearing Officer is responsiblefor safeguardingthe rights of
defense of the parties concerned in Commission proceedings.’ The Hearing Officer, from
administrative and functional pointsof view, is not an official of DG Competition. Heor sheis
independent and directly attached to the office of the Commissioner in charge of competition
policy.'® The Hearing Officer reportsto the competition Commissioner and ultimately the
Commission.

The Hearing Officer, once properly seized of arequest by an interested party, hasthe
power to decide inter alia whether to grant or refuse accessto the documentssought. A decision
by the Hearing Officer to authorize or not to authorize the disclosureof certain documentsto a
party concernedis ultimately susceptibleto judicia review by the Court of First Instance and the
European Court of Justice. Similarly, an entity which considersthat certain of the documentsin
the Commission's filecontain its business secretsthat should not be disclosed to the defendant

seeking access, can appeal directly a decision by the Hearing Officer authorizing accessto the

7 See Notice on accessto file, supra, at paragraph 10.

¥ See Judgment of the Court of Justice of January 7,2004, in Joined Cases C-204/00 P, C-205/00 P, C-211/00 P, C-
213100 P, €-217/00 Pand C-219100 P, Aa borg Portland, [2004] ECR, not yet reported, at paragraph 126, a copy of
which isattached as Exhibit E.

¥ See Articles1 and 8 of the CommissionDecisionof May 23,2001 on the terms of referenceof heari ng officersin
certain corngetiti on proceedings, 0J 2001 L 162, 19.6.2001, p. 21 (hereinafter' the Hearing Officer Decision").
Currently, there are two personsserving as Hearing Officers.

1% See Article 2 of the Hearing Officer Decision, supra.
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Court of First Instance and the European Court of Justice. !

Documentsobtained through accessto the filecannot be used for any purpose other than
the proceedingsapplying competition law beforethe Commissionor in proceedings beforethe
European courts. Thissafeguard is contained in Article 15 of Regulation 773/2004, which
stipulatesthat documents obtained through accessto file may only be used “f...J for the
purposes ofjudicial and administrative proceduresfor the application of Articles81 and 82 of
the Treaty.” Furthermore, the European CommissionNotice on accessto file states thet:

"*Should the information be used for a different purpose, at any
point in time, with the involvement of an outside counsd, the

Commission may report the incident to the bar of that counsel,
with a view to disciplinary action.”'?

It isimportant to note that the Commission makes that obligation and the attending sanctions
clear in astandard letter to all concerned and their counsdl, when addressing to them a Statement
of Objectionsand providing accesstofile.

B. TheProceedingsAgainst Microsoft Pursuant To Article 24 of Regulation
1/2003.

On March 24, 2004, the Commission adopted a decision in Case COMP/C-
3/37.792 — Microsoft (“the Decison'), in which it concluded that Microsoft had abused its
dominant position in PC operatingsystems by

o (i) refusingto provideinteroperability information necessary for competitorsto be
ableto effectively compete in the work group server operating system market, and

o (i) tyingits Windows Media Player with the Windows PC operating system.
The Commission imposed afineof 497, 196, 304on Microsoft and ordered it to bring the

above-mentionedinfringementsof Article 82 EC to an end (Article4 of the Decision). In

particular, the Decision ordered Microsoft to supply interoperability information to interested

' See Article9 of the Hearing Officer Decision, supra.
Commission Notice on accessto file, p. 7.

-7-
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undertakings on reasonable and non-discriminatory terms and conditions (*"the interoperability
remedy”’, Article5 of the Decision), and to offer a full-functioning version of its Windows PC
operating system which does not incorporate WindowsMedia Player (“the tying remedy,"
Article6 of the Decision).

TheDecision dso provided for the establishment of a mechanism to monitor proper and
accurate implementation, including the appointment of a Monitoring Trustee, whoseroleisto
provide expert advice to the Commission on Microsoft's compliance with the Decision.
Microsoft was granted a deadline of 120 daysto implement the interoperability remedy, and a
deadline of 90 daysto implement the tying remedy.

Theobligationsimposed by the Decision on Microsoft were suspended, pending the
Court of First Instance's consideration of Microsoft's request for interim measures. Microsoft's
applicationfor interim measureswas, however, dismissed by the President of the Court of First
Instance on December 22, 2004."* Consequently, Microsoft is under an obligation to comply
with the Decision without delay.

On July 28,2005, the Commission adopted another decision concerning the monitoring
mechanism contained in Article 7 of the Decision.'* The July 2005 decision setsout, in
particular, the framework under which the Monitoring Trustee, mentioned earlier, will work.
Subsequent to this July 2005 decision, the Commission invited Microsoft to put forward
candidatesfor appointment as Monitoring Trustee. On October 4,2005, on the basisof a short
list of candidatessubmitted by Microsoft itself, the Commission appointed as Monitoring
Trustee by common agreement with Microsoft, Professor Neil Barrett, a British computer

science expert.

'* Order of the President of the Court of First Instance of Decentoer 22,2004 in Case T-201104R, Mijcrosoft v

Commussion, [2004] ECR, not yet reported.
See doc. C (2005) 2988 final.

-8-

USIDOCS 5597699v1



Itisimportant to clarify at this stagethat Article24 of Council Regulation 112003 grants
the Commissionthe power to impose on partiesdaily penalty payments, not exceeding 5% of the
average daily turnover of the partiesconcerned in the preceding businessyear. The purpose isto
compel partiesto put an end to infringement of Article 81 or 82 EC Treaty following a
prohibition decision taken against them by the Commission pursuant to Article 7 of Regulation
112003 (see Article 24(1)(a)).

In this context, the Commission, on the basis of an opinion on the Technical
Documentation from the firm, OTR ("' Organization and Technology Research™), which isan
outside technical expert firm retained by the Commission to assist it on technical issues, decided
to open proceedingsagainst Microsoft in order to compel it to comply with its obligations
semming fiom the Decision. Conseguently, on November 10,2005, the Commissionissued
another decision against Microsoft, pursuantto Article 24(1) of Regulation 112003 (“the At
24(1) Decison™), for failureto comply with the interoperability provisionsof its March 2004 '
Decison. This November 2005 decisionisthefirst step in a procedure leading to the imposition
of daily penalty payments pursuant to Article 24 of Regulation 1/2003. By meansof this
November 2005 decision, a pendty payment of upto 2 million per day wasimposed on
Microsoft, from December 15,2005, in the event that it is established that Microsoft did not to
comply with Article 5(a) and (c) of the Decision, i.e. its obligationsto: (i) supply completeand
accurateinteroperability information, and (ii) to make that information available on reasonable
terms, asexplained earlier.

In the meantime, the Monitoring Trustee had been appointed and assumed his advisory
functions. In light of hisreports on the state of the Technical Documentation providedto the

Commission by Microsoft in responseto the Art 24(1) Decision, the Commission, on December

-9-
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21,2005, adopted a Statement of Objectionsagainst Microsoft. This December 2005 Statement
of Objectionstook the preliminary view that Microsoft had not yet complied with its obligation
to supply complete and accurateinteroperability information. A hearingwas held at the request
of Microsoft on March 30-31,2006 on the objectionsraised in the December 2005 Statement
concerning compliancewith the interoperability remedy.

I, ARGUMENT

In Intel Corp. v: Advanced Micro Devices. Inc., 542 U.S. 241 (2004), the United States
Supreme Court articulated the factorsthat a Court should consider when it ruleson an
application pursuantto 28 U.SC. § 1782(a). According to the Supreme Court, aDistrict Court
may inter alia take into account: "the receptivity of the foreign government or the court or
agency abroad to U.S. federal-court assistance,” and also " whether the § 1782(a) request
conceal san attempt to circumvent foreign proof-gatheringrestrictions or other policiesof a
foreign country or the United States.” (¥d. at 264) (emphases added).

The Commission respectfully submitsthat, in this case, it is not receptiveto U.S. federal
court assistancefor essentially two reasons: (1) the Commissiondoes not require assistance from
the United States federal courtsunder 28 U.S.C. § 1782(a) becausethe Commissionhasthe
power to lawfully obtain from Novell all documentsrelevant to its investigation; and (2)
Microsoft’s discovery request under 28 U.SC. § 1782(a) is seen rather as an attempt to
circumvent established ruleson accessto filein proceedings before the Commission.

A. TherelsNo Need Here For United States Federal Court Assistance.
It should first be noted that, contrary to what is suggested in the Court's preliminary order

of March 28,2006, the Commission hasthe lega power, under Article 18 of Council Regulation
No 112003, to " require undertakingsand associationsef undertakingsto provide all necessary

information” whether or not they arethetarget of an investigationor suspected of an
-10-
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infringement of the competition rules. Indeed, the Commission has such powersand exercises
them very frequently. If the partiesor third parties do not provide the requested information, the
Commission can order and has many timesin the past ordered productionand imposed heavy
fines, under Article 23 of Regulation 1/2003 (and Article 15 of the preceding Regulation 17/62),
in order to induce compliance.

The Commission has made use of its powersto gather information and obtained from
Novell the informationwhich it deemed relevant in the present proceedings. More precisely,
Novell was one of the companieswhich eval uated the technical documentation provided by
Microsoft in regard to the interoperability remedy. Following thisfirst evaluation, the
Commission addressed a request for information, pursuant to Article 18 of Regulation No.
1/2003, to Novell on October 4,2005. Novell respondedto this request on October 13,2005.
The information gathered by means of this request was relied upon in the December 21,2005
Statement of Objectionsaddressed to Microsoft. ™

Thisinformation gathering power of the Commission, under Article 18 of Regulation No.
1/2003, does not and did not depend on Novell being a party to the Commission proceedings
againg Microsoft. Novell isin any event an*"interested third party)))pursuant to Article 13 of
Regulation No 773/2004, in the proceedingsagainst Microsoft. Moreover, Novell, asan
"interested third party,” was dso heard at the oral hearing held & the request of Microsoft on
March 30-31,2006.

In sum, the Commissionhasall the power to request any information from Novell or any
other third company at any timethat is relevant to the proceedings in the Microsoft case.

Therefore, the Coinmission authoritatively submitsto the District Court that it doesnot need, in

15 See paragraph 22 of the Statement of Objections. For the precise formulation of the questions raised, seefootnote
23 of the Statement of Objections.
-11-
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the present case, judicial assistance fiom the United Statesfederal courts under Section 1782(a).
Indeed, the Commission hasalready exercised these powersin the present caseto gather fiom
Novell dl the information it deemed necessary in the context of the relevant proceedingsin the
Microsoft case concerningthe interoperability remedy.

B. Ordering Discovery Would Circumvent The European Community RulesOn
AccessToFile.

In the Commission's view, a discovery request under 28 U.S.C. §1782(a) relatingto an
ongoing investigation risks circumventing the established rules and proceduresapplicableto
accessto filein proceedingsbeforethe European Commission chiefly for the following reasons.

[ Microsoft’s rightsof defense are adequatelyprotected by the applicable
European rules on accessto file.

The Commissionsubmitsthat Microsoft's rights of defense, in relationto the objections
raised in the December 2005 Statement of Objectionsfor failureto comply with the
interoperability remedy, are adequately protected by the existing rules on accessto filethat are
routinely applicableto dl parties subject to such competition law proceedings beforethe
European Commission.

Indeed, once it received the above-mentioned Statement of Objections, Microsoft
requested accessto thefile and to the documents identifiedin the annex to the Statement of
Objections, including al the documentsexchanged between the Commissionservices and the
Monitoring Trustee and all the documents exchanged betweenthe Commission's Servicesand
the company OTR in relation to all matterscovered by the Statement of objections.” By letter
of January 30,2006, Microsoft requested further access to the Commission's file pertainingto
the correspondence between the Commission, on the one hand, and third partiessuch asthe

companies Sun, Oracle, IBM and Nowell, on the other hand. Furthermore, Microsoft requested

1% E-mail from Jean-Yves Art, Microsoft’s Director of Competition EMEA, of December 23, 2005.
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accessto file reflecting the discussionsthat have taken place betweenthird parties, in particular
Sun, IBM and OTR, and the Monitoring Trustee. '’

Following Microsoft's request, the Hearing Officer took the position that the
correspondence between the Commissions' services, on the one hand, and the Monitoring
Trusteeand OTR, on the other hand, constituteinternal documentswhich, accordingto the
applicable rules and provisionsexplained earlier, are in principlenot accessibleto Microsoft. '8
By contrast, after confidentiality waivershad been provided by those undertakings participating
asthird parties, Microsoft was given timely accessto communi cations between the Commission
and those third partiesthat related to the issuesraised in the Statement of Objectionsof
December 21, 2005."

The Commission has, therefore, given to Microsoft accessto dl third party
documentationin its possession, to which Microsoft is lawfully entitled. However, by letter of
March 2,2006, Microsoft specifically requested to have further accessto " any material
submitted by its adversaries to the Trustee and OTR.” 2

In order to verify whether this further request by Microsoft was well-founded, the
Commission asked the company OTR and the Monitoring Trusteeto discloseand transmit to the
Commission any documentsthey had received directly, without the Commission’s knowledge,
from third partiesor from Microsoft in carrying out their respective duties, as well as any

minutesthey may have taken as regardscommunicationswith third partiesor with Microsoft.

17 etter from Microsoft’s counsel lan Forrester to the Hearing Officer of January 30,2005.
¥ Correspondence between the Commission and the expertsis only rendered accessible if it isnecessary for
understanding the methodology applied in the experts' reports or for testing their technical correctness. Accordingly,
the Hearing Officer took the view that one piece of thiscorrespondence was indispensable for Microsoft’s defense
d ensured that access was effectively granted toit.
‘Leter  fromthe Hearing Officer to lan Forrester of February 8,2006, a copy of which lo attached as Exhibit F.
20 | etter from Georg Berrisch, Microsoft’s counsel, of March 2,2006, a.copy of which is attached as Exhibit G,
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In line with well established case law,>! the Commission, upon receipt of these
documents from the Monitoring Trustee, verified whether third parties could lawfully claim
confidentiality on any of the documents exchanged with the Trustee. After having examined the
confidentiality claims of third parties, the Commission transmittedto Microsoft, by letter of
March 28,2006, al the communicationsbetween third partiesand the Monitoring Trustee for
which no reasonableconfidentiality claimswere made by the partiesand which related to the
objectionsraised in the December 2005 Statement of Objections. 2

As regards communicationsbetween the company OTR and third parties, OTR has
confirmed in writingto the Commissionthat no such communicationsrel ating to the Statement
of Objections have occurred which are not documented in the Commission's fileand to which
Microsoft has therefore not already been granted access. Therefore, it came as asurpriseto the
Commissionthat Microsoft had decided to turn to a United States'federal court for assistance
under 28 U.S.C §1782 in order to gain accessto thefile, which it had one day earlier (i.e. on
March 2,2006) sought to obtain from the Commission and with respect to which a proceeding
was pending beforethe Hearing Officer.”

The Commission submitsthat Microsoft’s rights of defensein relaion to the objections
raised in the December 2005 Statement of Objectionshave been and are sufficiently and
adequately protected. |f Microsoft considersthat its rights of defense or any other right isbeing

violated or not respected in this case, it can bring the matter before the Court of First Instance for

21 See Judgment of the Court of June 24,1986 in Case 53/85, AKZO Chemie BV and AKZOChemie UK Ltd v
Commission [1986] ECR 1965, acopy of which is attached as Exhibit H.

22 |_etter of March 28,2006 from Cccilio Madero, Head of Unit, DG Competition, to Georg Berrisch, Microsoft's
counsel, acopy of which is attached as Exhibit |.

I nfact, at the time of writing the present intervention, the Hearing Officer has already repliedto almost all of
Microsoft’s requestsfor accessto file. What the Hearing Officer isstill cross-checking i swhether some of the
correspondence between the Commissionand the expertsis necessary for Microsoft's defenseand needsthereforeto
be rendered accessible. Moreover, Microsoft has not exhausted the possibility it hasto turn again to the Hearing
Officer with regard to the decision he hastaken that certain documentssubmitted by third partiesare confidential

and unrelated to the case, if it considersit appropriate and necessary for its defense.
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judicial review. Therefore, Microsoft’s gpplication under Section 1782(a) does not appear to be
a genuine and reasonablerequest, but rather an attempt to circumvent the ruleson accessto file
which are routinely applicableto al partiesin proceedings of this nature beforethe Commission.
2 Thereisa seriousrisk that granting the discovery requests to Microsoft
under 28 U.S.C. §1782(a)} relatingto an ongoing antitrustinvestigation is
affirmatively harmful to the Commission'ssovereign interests.

The Commission further submits that the discovery requestsmade by Microsoft under 28
U.SC. §1782(a) from other participantsin the Commission's proceedings, if granted, would
serioudy compromise the Commission's powersof investigationand competition law
enforcement.

Firgt, the Commission submitsthat thereis a potentid risk of subversion of the regulatory
limitson an antitrust defendant's accessto file containinginformation which the Commission
gathersin itsinvestigation. Those limitsare lawfully imposed by the European Community, in
the exerciseof its sovereign regulatory powersin itsterritory and pursuant to the public interest.
Indeed, asa generd rule, the Commission is bound by an obligation of confidentiality which
exists under the EC Treaty, 24 and which applies inter aliato protect confidential information and
business secretsobtained from entitiesand individual sunder its information-gathering powers.
As aresult, there are certain €lements of the Commission'sfiles (asexplained, interna
documents, commercia information and business secrets) to which a defendant is denied access,
typically by way of appropriateredaction.®* Should defendantsin antitrust investigationsbefore
the Commission be granted discovery requestsunder 28 U.SC. §1782(a), therewould bea
serious risk that the confidentiality limitationsresulting from the ruleson accessto file would not

be fully respected, for examplewhere the relevant United States rules concerning confidential or

24 See the Treaty Establishingthe European Community, Article287.
25 See SectionsIV.B. and C., paragraphs39-49, of the Commission's Notice on accessto file, supra.
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otherwise privileged documents differ from those applicablein the European Community. The
careful balanceto be carried out on the basisof the factsof each individual proceeding between
the defendant's right to accessto fileand the information provider's right to confidentiality could
beserioudy jeopardized. Inthe same vein, the protection space for internad Commission
deliberations, contributing to the quality of the decision making, could be jeopardized should
internal Commission document. bedisclosed to partiesthrough collatera proceedingsinthe
United Statescourts.

Second, the rules governingthe conduct of competition law proceedingsbefore the
Comimission impose restrictionson the purposes for which the documents obtained through
accessto filecan beused. Asexplained, Article 15 of Commission Regulation 77312004
stipulatesthat documentsobtained through accessto filemay only beused " [ .../for the
purposes ofjudicial and administrative proceduresfor the applicationof Articles81 and 82 of
the Treaty.” Furthermore,the Commisson's Noticeon accessto file statesthat: " Shouldthe
information be used for a different purpose, at any point in time, with the involvement of an
outside counsel, the Commission may report the incident to the bar of that counsel, with aview
to disciplinary action.”? Asalready explained, the objective of these provisionsisto sanction
unlawful use of the information obtained, in view of the public interest (efficient law
enforcement) and the substantial economicinterestsat stake. Therefore, the Commission submits
that there isa serious risk that the documents, which are subject to a discovery request under 28
U.SC. §1782(a), may not be protected at all or not protected to the same extent by the rules

gpplicable in other jurisdictions. Thisis another likely scenarioin which the specific ruleson

2¢ Commission Notice on therulesfor accessto the Commission file in cases pursuant to Articles81 and 82 of the
EC Treaty, Articles53,54 and 57 of the EEA Agreementand Council Regulation (EC) No139/2004, in OJ 2005/C
325, 22.12.2005, p. 7.
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access to file that the Commissionhaslawfully placed on defendantssubject to competition law
enforcement in the European Community could be circumvented.?’

Third, a Commission decision granting or refusing accessto file to a defendant in a
competitionlaw caseis subject to judicia control by the Court of First Instanceand the
European Court of Justice. These courts have emphasized thet the right to accesstofileis "a
corollary of the principle of respect for the rightsof the defense.””® However, these courts have
also emphasized that not every failure by the Commission to disclose adocument to a defendant
constitutesa breach of therightsof defense.?® It isfor the Community judiciary to fmally
establish whether a" document which was not disclosed might have influencedthe course of the
proceedingsand the content of the Commission'sdecision, **? which could lead to the annulment
of the Commission's decision. Therefore, adiscovery order by a United Statesfedera court
granting accessto documentsto which the Commission has not granted access would risk
interfering serioudly with the above-mentioned review by the European Courtsconcerning the
rightsof defenseand, thus, is likely to circumvent well-establisheddomesticruleson judicial
review in the European Community.

C. Conclusion

In conclusion, the European Commission submitsthat if the Court wereto deny Novell's

Motion to Quash and permit the discovery requested by Microsoft, there would be a serious risk

27 Thelist of examples contained in thisintervention isnot exhaustive as to the potential areaswhere differences
between the European Community's and the United States' legal systems arelikely to occur. Another example is
that the Commission and companies established in the European Community are under obli geer onsastothe
treatment of so-called " personal data” contained in documents and information exchanged respectively,
Regulation (EC) No. 4512001 of 18 December 2000 on the protection of individuals wrth regard to the processing of
personal databy the Community institutions and bodies and on the free movement of such data(OJL 8 12 1 2001
a 1), and Drrle;ctrve 95146 on the Protection of Individuals with regard to the Processing of Personal Data(OJ L 281
23 11.95,p.3

SeeJudgment of the Court of January 7, 2004 in Joined Cases C-204/00 P, C-205/00 P, C-21 1/00 R C213100R
G-217/00 Pand C-219/00 P, Aalborg Portland A/S, [2004]) ECR, not yet reported at paragraph 68

See Judgment of the Court of January 7, 2004 in Joined Gases C-204/00 P, C-205/00 P, G211100 P G213100P,
G217100 P and C-219/00 P, Aalborg Portiand A/S, [2004] ECR, not yet reported, at paragraphs 72 and 74, acopy of
which isattached asExhibit E
30 See Judgment of the Court of January 7, 2004 in Joined Gases G 204100 P, C-205/00 P G211100 P, G213100P,
CG217100P and C-219/00 P, Aaborg Portland A/S, {2004} ECR, not yet reported, at paragraph 76.
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of contravening principlesof international comity by interfering with law enforcement and
sovereign policy choicesin the handling of competition law proceedingsin the European
Community. The European Commission considersthat it already has al the necessary powersto
obtain the information and documents relevant for its competition law enforcement and it has, in
fact, exercised its powersin thiscase. The European Commission also considersthat
Microsoft’s rights of defenseare adequately protected by the rules applicablein the European
Community.

The European Commission, therefore, respectfully submitsthat it is pot receptiveto the
judicial assistancerequested by Microsoft urider 28 U.SC. § 1782(a) because the discovery
requestin this case is unjustified, unduly intrusive and poses aserious risk of circumventingthe

applicableruleson accessto filein competition law investigationsin the European Community.
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