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C.A. 05-441-JJF: C.A. 05-485-JJF: MDL NO. 05-1717-JJF 

Dear Judge Poppiti: 

By this application, Intel requests that the Special Master enter a protective order 
requiring AMD to return and refrain from further use of the European Commission's Statement 
of Objections ("SO"), a document which was inadvertently produced by Intel in this litigation. 
The Commission's regulations and the express terms under which Intel originally received access 
to the SO from the Commission precluded Intel from producing the document to AMD or from 
making any use of the SO in this proceeding. Contrary to AMD's claims during the March 12, 
2009 hearing, Intel does not possess the right to waive unilaterally the Commission's restrictions 

SO in this litigation is improper and should be put to an immediate end. 

1. Factual Background. In October 2008, Intel produced an unredacted copy of the SO 
from the files of an Intel executive as part of its production of documents to AMD in this 
litigation. This production was inadvertent, insofar as Intel's counsel was not aware that the SO 
was included in the massive volume of materials produced to AMD. There have been numerous 
examples of inadvertently produced documents, all of which have been returned to the producing 
party upon request. Each side has put procedures in place to screen documents, but as in all 
cases, particularly one of this size, inadvertent productions have occurred. Intel's counsel first 
received notice that the SO had been produced in this litigation on February 9,2009, when AMD 
used the SO as the basis for its request for the issuance of letters rogatory. 

Upon learning of the inadvertent production of the SO, Intel sent a letter to AMD's 
counsel on February 11,2009 requesting return of the document pursuant to Paragraph 35 of the 
Second Amended Stipulation Regarding Electronic Discovery and Format Production. (Ex. A). 
Having received no response, Intel sent a second letter to AMD's counsel on February 25,2009, 
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citing relevant provisions of European Community law and again requesting that AMD cease its 
review and use of the SO in this litigation. (Ex. B). AMD's counsel has not yet responded to 
either letter but has asserted a right to the SO in its reply filed in connection with its letters 
rogatory application. 

2. Restrictions Placed bv the Commission on Disclosure and Use of the SO. The 
terms under which defendants (such as Intel) may access documents created or obtained by the 
European Colnmission in the course of its investigations are set forth in Commission Regulation 
(EC) 77312004, which governs the conduct of proceedings by the Commission pursuant to 
Articles 81 and 82 of the EC Treaty. This regulation states unequivocally that access to 
Commission case file documents is granted solely for use in the Commission's own proceedings 
(and related proceedings in EU Member States). Article 15(4) of Reg. 77312004 reads: 

Documents obtained through access to the j le  pursuant to this 
Article shall only be used for the purposes of judicial or 
administrative proceedings for the application of Articles 81 and 
82 of the Treaty. 

(Ex. C). In other words, the express terms under which Intel was originally granted access by the 
Commission to an unredacted copy of the SO barred Intel from disclosing or making use of the 
SO in any other context. Intel's possession of the SO under the conditions imposed by the 
Commission did not confer the right for Intel to produce the document to AMD in this litigation. 

The importance that the Commission places on compliance with the use and 
confidentiality restrictions attendant to access to file materials is highlighted by Paragraph 48 of 
the Commission's Notice on Access to the File, which reads as follows: 

Access to the file in accordance with this notice is granted on the 
condition that the information thereby obtained may only be used 
for the purposes of judicial or adminismtive proceedings for the 
application of the Community competition rules at issue in the 
related administrative proceedings [citing to Articles 15(4) and 
8(2) of Reg. 773120041. Should the information be used for a 
different purpose, at any point in time, with the involvement of an 
outside counsel, the Commission may report the incident to the bar 
of that counsel, with a view to disciplinary action. 
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Based on these express restrictions placed by the Commission on use of the SO, Intel 
took the immediate steps noted above to retrieve the SO fmm AMD upon learning of its 
inadvertent disclosure. Since the March 12 hearing, it has become clear that AMD has no 
intention of complying with its obligation to return the SO. Accordingly, Intel has been forced to 
file this motion for a protective order to prevent any further unauthorized use of the SO. 

3, Intel Has No Authoritv to Waive Confidentialitv and Use Restrictions Placed on 
the SO bv the Commission, During tile March 12 hearing on AMD's request for issuance of 
letters rogatory, counsel for AMD claimed that the confidential nature of the SO "is a protection 
that's afforded for the benefit of Intel," that "[ilf Intel chooses to waive it, it can do so," and that 
"Intel was free to publish the SO.. .on the front page of the New York Times if it chose to do so." 
Mar. 12 Hearing Tr. at 42. None of these claims has any basis in fact. 

The nature and content of the SO belie AMD's claim that confidentiality restrictions 
associated with the document are in place only for the protection of Intel. The SO is a document 
created by the Commission in the course of its investigatory process, which contains confidential 
materials gathered from Intel, AMD, and many third parties to the investigation, as well as the 
Coinmission's own work product. The Commission reasonably views the use restrictions on file 
documents, including the SO, as necessary to safeguard the integrity of the Commission's 
investigation and law enforcement process. As noted in a brief filed by the Commission 
opposing a subpoena by Microsoft to obtain communications between a third-party and the 
Commission, the restrictions on file documents are grounded in fundamental policy concerns: 

the objective of these provisions is to sanction unlawfil use of the 
information obtained, in view ofthe public interest (eflcient law 
enforcement) and the substantial economic interests at stake. 
(Ex. F at page 1 6) .  

These public interest concerns extend beyond protection of the confidential information 
of any one party. If AMD were correct that the confidentiality of the SO was simply a 
"protection afforded for the benefit of Intel," for example, the Commission would have no reason 
to prohibit disclosure or use outside of Commission proceedings of the "non-confidential" 
(redacted) version of the SO, which was provided to AMD pursu 

Thus, the confidentiality and use restrictions placed on the SO are not solely for the benefit of 
Intel and incorporate the Commission's judgment concerning the public interest in the 
implementation of its investigatory processes. 
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Finally, nothing in the Commission's regulations supports AMD's claim that Intel could 
choose to waive all confidentiality restrictions on the SO at its discretion. The language used in 
Article 15(4) of Regulation 77312004 and in Paragraph 48 of the Notice on Access to the File is 
absolute with respect to prohibiting use of file documents outside of the Commission's own 
proceedings (and in related EU Member State proceedings). AMD itself has made no attempt to 
solicit the Commission's permission to use the non-confidential version of the SO that it 
obtained from the Commission's files; that effort, as AMD should know, would be entirely futile. 

4. The 
clear policy of the European Commission, which bars the release of internal file materials for use 
in other prbceedings, i s i n  expression of sovereign interest that should be afforded due respect by 
this Court based on considerations of international comity. These comity concerns should be 
weighted heavily here, given that Intel's production of the SO to AMD was inadvertent. It makes 
little sense for Intel's inadvertent production of the document to be a determinative factor in 
whether it may properly be used in this litigation, without due regard for the European 

circumstances, the Court may also wish to invite the Commission to express its views on the 
appropriateness of permitting use of the SO in these proceedings. 

authority either to produce the SO in this proceeding or to waive the usage and confidentiality 
restrictions placed on the document by the Commission. Since AMD has failed either to return 
the SO to Intel or to seek permission from the Commission for its use in this proceeding, Intel 
has been left with no other option than to seek a protective order from this Court mandating 
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return of the SO and an order barring its continued use in this proceeding. For the reasons stated 
above, Intel respectfully requests the entry of such a protective order. 

Respectfully, 

/s/ FK Harding h e ,  Jr. 

W. Harding Drane, Jr. 
W : r b  
Enclosure 
cc: Clerk of Court (via Hand Delivery) 

Counsel of Record (via C W C F  & Electronic Mail) 
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T 202.783.0800 
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www.howny.com 

February 1 1,2009 

K U  E W I L  AND FEDEX 
Neama Rahmani, Esq, 
OiMelveny & Myers LLP 
400 South Hope Street 
Los Angeles, California 9007 1 

Re: Privilege Iseues 

Dear Mr. Rahmani: 

We have identified the following additional document that was inadvertentIy produced in 
TIFF format, but which is privileged andfor attorney work product. 

As agreed, we will produce a privilege log and redacted TIFFS within 30 days. Pursuant 
to Paragraph 35 of the Second Amended Stipulation Regarding Electronic Discoveq and Format 
Production, our prior inadvertent production of this.docWent does not constitute a waiver of any 
privilege, 

AS agreed in the Stipulation, AMD should conduct no further review of this document. If 
you have any questions or wish to discuss this matter further, do not hesitate to contact me. 
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COMMISSION REGULATION (EC) No 773/2004 

of 7 Apd 2004 

relating to the conduct of  proceedings by the Commission pursuant to Artides 81 and 82 of the 
EC Treaty 

(Text with EEA relevance) 

THE COMMISSION OF THE EUROPEAN COMMUNITES, 

Having regard to the Treaty establishing the European Com- 
munity, 

Having regard to the Agreement on the European Economic 
Area, 

Having regard to Council Regulation (EC) No 112003 of 16 
December 2002 on the implementation of the rules on compe- 
tition laid down in Articles 81 and 82 of the Treaty (I), and in 
particular Article 33 thereof, 

After consulting the Advisory Committee on Restrictive Prac- 
tices and Dominant Positions, 

Whereas: 

(1) Regulation (EC) No 112003 empoweis the Commission 
to regulate certain aspects of proceedings ior the applica- 
tion of Anides 81 and 82 of the Treaty. It is necessa 
to lay down rules concerning the initiation of proceez 
ings by the Commission as well as the handling of 
complaints and the hearing of the parties concerned. 

(2) According to Regulation (EC) No 1/2003, national 
courts are under an obligation to avoid taking decisions 
which could run counter to decisions envisaged by the 
Commission in the same case. According to Article 
l l (6)  of that Re ulation, national competition authori- 
ties are relievei from their competence once the 
Commission has initiated proceedings for the adoption 
of a decision under Chapter 111 of Regulation (EC) No 1/ 
2003. In this context, it is imponant that courtr and 
competition authorities of the Member States are aware 
of the initiation of proceedings by the Commission. The 
Commission should therefore be able to make public its 
decisions to initiate proceedings. 

(3) Before taking oral statements from natural or legal 
persons who consent to be intewiewed, the Commission 
should inform those persons of the legal basis of the 
interview and its voluntary nature. The persons hter- 
viewcd should also be informed of the purpose of the 
interview and of any record which may be made. In 
order to enhance the accuracy of the statements, the 
persons interviewed should also be given an op ortunity 
to correct the statements recorded. Where i d m a t i o n  
galhered from oral statements is exchanged pursuant to 
Article 12 of Regulation (ECj No 1/2003, that informa- 
tion should only be used in evidence to impose sane 
lions on natural persons where the conditions set out in 
that Article are fuIfilled. 

( I )  01 L 1, 4.1.2003, p. 1. Regulation as amended 
No 41I/2004 (0) L 68, 6.3.2004, p. 1). 

Regulation 

(4) Pursuant to Article 23(l)(d) of Regulation (EC) No I/ 
2003 fmes may be imposed on undertakings and asso- 
ciations of undertalcin s where they fail to rectify within 
h e  t h e  limk fixed fy  the Commission an incorrect, 
incomplete or misleading answer given by a member of 
their staff to questions in the c o m e  of inspcaions. It is 
therefore necessary to provide the undertaking 
concerned with a record of any explanations given and 
to establish a procedure enabling it to add any rectiflca- 
tion, amendment or supplement to the explanations 
given by the member of staff who is not or wat not 
authorised to provide explanatlons on behalf of the 
u n d e d i n g .  The explanatlons given by a member of 
staff should remain In the Commission flle as r ~ o r d e d  
during the inspection. 

(5) Complaints are an essential source of information for 
detectin infrin ements of competition rules. It is im or- 
tant to %.fine c&u and efficient procodues for h a n f h g  
complaints lodged with the Commission. 

(6) In order to be admissible for the purposes of Article 7 of 
Regulation PC) No 1/2003, a complaint must contain 
certain specified infomation. 

(7) In order to assist complainants in submitting the neces- 
s a y  fam to the Commission, a form should be drawn 
up. f i e  submission of the information listed in that 
form should be a condition for a com taint to be treated 
as a complaint as nferred to in ArU& 7 of Regulation 
(EC) No 1/2003. 

(8) Natural or legal persons having chosen to lodge a 
complaint should be given the possibility to be asso- 
ciated c l o d y  with the proceedings initiated by the 
Commission with a view to finding an infringement. 
Howevet, they should not have a c w s  to business secrtts 
or other confidential information belonging to other 
parties involved in the proceedings. 

(9)  complainants should be granted the opportunity of 
expressing their views if the Commission considers that 
there are insufficient grounds for acting on the 
complaint. Where the Commission rejects a complaint 
on the grounds that a competition authori of a 
Member State is dealing with it or has already abne so, 
it should inform the complainant of the identity of that 
authority. 
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(10) In order to respect the rights of defence of undertakings, 
the Commission should give the partla concerned the 
tight to be heard before it takes a decision. 

(11) Provision should also be made for the headng of 
persons who have not submitted a complaint as referred 
to in Article 7 of Regulation.(EC) No 112003 and who 
are not parties to whom a statement of objections has 
been addressed but who can nevertheless show a sum- 
cient interest. Consumer associations that apply to be 
heard should generally be re rded as having a sufticient r interest, where the procee ings concern products or 
services used by the end-consumer or products or 
services that constitute a direct input into such products 
or services. Where it considers this to be useful for the 
proceedings, the Commission should also be able to 
invite other persons to express their views in writing 
and to attend the oral heating of the parties to whom a 
statement of objections has been ddrused. Where 
appropriate, it should also be able to invite such persons 
to express their views at that oral hearing. 

(12) To improve the effectiveness of oral headngs, the 
Hearing Olficer should have the power to allow the 
parties concerned, complainants, other persons invited 
to the hearing, the Commission semces and the authori- 
ties of the Member States to ask questions during the 
heating. 

(17) This Regulation aligns the procedural rules in the trans- 
port sector with the general rules of procedure in all 
sectors. Commission Regulation (EC) No 2843198 of 22 
December 1998 on the form, content and other detaiis 
of applications and notifications provided for in Caundl 
Regulations (EEC) No 1017168, (EEC) No 4056/86 and 
(EEC) No 3975187 appl ng the rules on competition to 
the wanspon sector fl sfould therefore be repealed. 

(18) Reguktion (EC) No 112003 abolishes the notification 
and authorisation system. Commission Regulatfon (EC) 
No 3385/94 of 21 December 1994 on the form, 
content and other details of applications and notifica- 
tions provided for in Council Regulation No 17 0 
should therefore bc repealed, 

HAS ADOFTED THIS REGULATION: 

CHAPTER l 

SCOPE 

Article I 

Subject-matter and scope 

(1 3) When granting access to the file, the Commission should 
ensure the protection of business secrets and other confi- This regulation applies to proceedings conducted by the 
dential information. The category of 'other confidential Commission for the application of Articles 8 1  and 82 of the 
information' includes information other than business Treaty. 
secrets, which may be considered as confidential, fnsofar 
as its disclosure would significantly harm an undertaking 
or person. The Commission should be able to request 
undertakings or associations of undertakings'that submit CHAPTER n 
or have submitted documents or statements to identily 
confidential information. INITIATION OF PROCEEDINGS 

(14) Where business secrets or other confidential information 
are necessary to prove an infringement, the Commission 
should assess for each individual document whether the 
need to disclose is greater than the harm which might 
wult  from disclosure. 

(15) In the inkrest of legal certainty, a minimum t h e - l i l t  
for the various submissions provided for in this Regu- 
lation should be laid down. 

Initiation of proceedings 

1. The commission may decide to initiate proceedings with 
a view to adopting a decision pursuant to Chapter IU of Regu- 
lation (EC) No 1 2003 at any point in time, but no later than 
the date on whi d, it issues a preliminary assessment as referred 
to in Article 9(1) of that Regulation or a statement of o b j e ~  
tions or the date on which a notice pursuant to Artide 27(4) of 
that Regulation is published, whichever is the earlier. 

(16) Regulation replaces ~ornmission Regulation PC) 2. The Commission may make public the initiation of 
No 2842/98 of 22 IIecember 1998 on the hearing of proceedings, in any appropriate way. Beforr doing so, it shall 
parties in certain proceedings under Articles 85 and 86 inform the pasties 
of the EC Treaty (I), which should therefore be repealed. 

FI OJ L 354, 30.12.1998, p. 22. 
( I )  OJ L 354, 30.12.1998, p. 18. OJ 1 377, 31.12.1994, p. 28. 
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3. The Commission ma exerase its powers of investigation 

initiating proceedings. 
rY pursuant to Chapter V o Regulation (Xq No 112003 before 

4. The Commission may reject a complaint pursuant to 
Articie 7 of Reguhtion PC) No 112003 without initiating 
proceedings. 

M R N  

HANDLING OF COMPLAINTS 

Arlicle 5 

Admissibility of complaints 

1. Natural and legal persons shall show a legitimate fnterest 
CHAF'TER 111 in order to be entitled to lodge a complaint for the purposes of 

Anicle 7 of Regulation PC) No 1/2003. 

~ S T I C A T I O N S  BY THE COMMISSION Such wmplaints shall contain the informatron required by 
Form C, as set out in the Annex The Commission may 
dispense with this obligation as regards part of the information, 

Ar~lclc 3 indttding documents, required by Form C. 

2. Three paper copies as well as, if possible, an electronic 
Power to take statements copy of the complaint shall be submitted to the Commission. 

The complainant shall also submit a non-confidential version 
1, Where he Commission jnknriews a erson d t h  his of the complaint, if confidentiality i s  claimed for any part of 
consent in accordance with Article 19 of Regu /' ation (EC) No 11 the complaint. 
2003, it shall, at the beginning of the intervtew, state the legal 
basis and the purpose of the interview, and recall its voluntary 3. CompIaints shall be submitted in one of the official 
nature. It shall also inform the person interviewed of its inten- languages of the Community. 
tion to make a record of the interview. 

2. The intemiew may be conducted by any means including 
by telephone ot electronic means. 

Ankle 6 

Partidpation of complainants in proceedings 

3. The Commission may record the statements made by the 1. Where the Commission issues a statement of objections 
ersons intuviewed in any form. A COPY of any recording shall relating to a matter In respect of which it has received a 1. m d e  available to the p a o n  inthewed for ~ P P ~ W ~ V  complaint, it shall provide thc complainant with a copy of the 

Where necessary, h e  Commission shall set a time-limit within nontonfidential version of the statement of objections and set 
which the peaon interviewed may communicate to it any time-limit wi&n which the complainant may make known 
correction to be made to the statement. lu dews !n writing. 

Article 4 

Oral questions during inspections 

1. When, pursuant to Article 20(2)(e) of Regulation (EC) No 
1/2003, officials or other accompanying persons authodsed by 
the Commission ask representatives or members of staff of an 
undertaking or of an association of undertakings for cxplana- 
tions, the explanations given may be recorded in any form 

2. A copy of any recording made pursuant to paragraph 1 
shall be made available to the undertaking or association of 
undertakings concerned after the inspection. 

3. In cases where a member of staff of an undertaking or of 
an association of undertakings who is not or was not 
authorised by the undertaking or by the association of under- 
takings to provide explanations on behalf of the undertaking or 
association of undenakings has been asked for explanations, 
the Commission shall set a timelimit within which the under- 
taking or the association of undertakings may communicate to 
the Commission any rectification, amendment or supplement 
to the explanations given by such member of staff. The rectifi- 
cation, amendment or supplement shall be added to the expla- 
natiom as recorded pursuant to paragraph 1. 

2. The Commission may, where appropriate, afford complai- 
nants the opportunity of exprasing their views at the oral 
hearing of the parcia to which a statement of objections has 
been issued, if complainants so request in their written 
comments. 

Rejection of complaints 

1. Where the Commission considers that on the basis of the 
information in its ossession there are insufficient grounds for P acting on a comp aint, it shall inform the complainant of its 
reasons and set a time-limit within which the complainant may 
make known its views in writing. The Commission shall not be 
obliged to take into account any further written submission 
received after the cxplry of that time-limit. 

2. If the complainant makes known iu views within the 
time-limit set by the Commission and the written submissions 
made by the complainant do not lead to a different assessment 
of the complaint, the Commission shall reject the complaint by 
decision. 

3. If the complainant fails to make known its views within 
the time-limit set by the Commission. the complaint shall be 
deemed to have been withdrawn. 
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Art&& 8 Article I1 

Access to information Right t o  b e  heard 

1. The Commission shall give the parties to whom it has 
1. Wherc the Commission has informed the com lainant of addrwsed a statement of objections the oppornrnity to be P its intention to reject a complaint punuant Artic 70) the heard before the Addsory Committee refwed to in complainant may request access to  the documents on which Article 14(1, of Regulation (EC) No 
the Commission bases its provisional asswment. For thls 
purposc, the complainant may however not have access to 
business secrets and other confidential information belonging 2. The Commission shall, in its decirions, deal only with 
to other parties involved in the proceedings. objections in respect of which the partles referred to in para- 

graph 1 have been able to comment. 

2. The documents to which the complainant has had access 
in the context of proceedin s conducted by the Commission 
under Micles 81 and 82 of the Treaty may only be wed by 
the complainant for the purposes of judicial or administrative 
proceedings for the application of thase Treaty provisions. 

Rejections of compkints pursuant to  Arl ide 13 of Regu- 
lation (EC) No 112003 

Where the Comrnission rejects a complaint pursuant to Artide 
13 of Regulation (EC) No 112003, it shall inform the corn lai- 
nant without delay of the national competition authority wkch 
is dealing o t  has already dealt with the case. 

CHAPTER v 

EXERCISE OF THE RlCM TO BE HEARD 

Article 10 

Statement of  objections and reply 

1. The Comrnission shall inform the panics concerned in 
writing of the objections raised a ainst them. The statement of 
objections shall be not%ed to eaci of them. 

2. The Commission shall, when notifying the statement of 
objections to the parties concerned, set a time-limit within 
which these partics may inform it in writing of their views. The 
Commission shall not be obliged to take into account written 
submissions received after the expiry of that time-limit. 

3. The partles may, in their written submissions, set out all 
facts known to them which are relevant to their defence 
against the objections raised by the Commission. They shall 
attach any relevant documenn as proof of the facts set out. 
They shall rwide a paper original as well as an electronic 
copy or, w&rr the do not provide an electronic copy. 28 
paper copia of tleir submksion and of the documents 
attached to it. They may propose that the Commission hear 
persons who may corroborate the facts set out in their submis- 
sion. 

Article 12  

Right to  an oral hearing 

The Comrnission shall give the p a a i a  to whom it has 
addressed a statement of objections the opportunity to develop 
their arguments at an om1 hearing, if they so  request in their 
written submissions. 

Hearing of other  persons 

1. If natural or legal ons other than those referred to in 
Articles 5 and I1 a p p r o  be heard and show a sufficient 
interest, the Commission shall inform them in writing of the 
nature and subject matter of the procedure and shall set a time- 
limit within which they may make known their views in 
writing. 

2. The Commission may, where appropriate, invite persons 
referred to In amgraph 1 to develop their arguments at the 
o d  hearin orthe parties to whom a statement of objections 
has been .%dressed, if the persons zcferred to in paragraph 1 so 
request in their written comments. 

3. The commission may invite any other person to express 
its views In wrlting and to attend the oral hearing of the partles 
to whom a statement of objections has been addmsed. The 
Commission ma also invite such persons to express their 
views at that o n  r hcaring. 

Conduct of oral hearings 

1. Hearings shall be conducted by a Hearing Officer in full 
independence. 

2. The Commission shall invite the persons to be heard to 
attend the oral hearing on such date as  it shall determine. 

3. The Commission shall invite the competition authorities 
of the Member States to take part in the oral hearing. It may 
likewise invite officials and civil servants of other authorities of 
the Member States. 
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4. Persons invited to attend shall either appear in person or 
be represented by legal representatives or by representatives 
authorised by their constitution as appropriate. Undertakings 
and associations of undertakings may also be represented by a 
duly authorised agent appointed from among their permanent 
staff. 

5.  Persons heard by the Commission may be assisted by 
their lawyers or other qualified persons admitted by the 
Hearing OMcer. 

6. Oral hearings shall not be public. Each person may be 
heard separately or in the presence of other persons invited to 
attend, having regard to the legitimate interest of the undertak- 
ings in the protection of their business secrets and other confi- 
dential information. 

7. The Hearing Officer may allow the parties to whom a 
statement of objections has been addressed, the complainants, 
other persom invited to the heaflng, the Commission sendces 
and the authorities of the Member States to ask questions 
during the hearing. 

8. The statements made by each person heard shall be 
recorded. Upon request, the recording of the hearing shall be 
made available to the persons who attended the hearing. 
Regard shall be had to the legitimate interest of the parties in 
the protection of their business secrets and other confidential 
information. 

ACCESS TO THE FILE AND TREATMENT OF CONFIDENTIAL 
INFORMATION 

Access to the file and use of documents 

1. If so requested, the Commission shall grant access to the 
file to the parties to whom it has addressed a statement of 
objections. Access shall be granted alter the notification of the 
statement of objections. 

2. The right of access to the file shall not extend to business 
secrets, other confidential infornlation and internal  document^ 
of the Commission or of the compelition authorities of the 
Membcr States. The right of access to the Me shall also not 
extend to correspondence between the Commission and the 
compdtion authodties of the Mcmber Statu or between the 
latter where such correspondence is contained in the Rle of the 
Commission. 

3. Nothing in this Regulation prevents the Commission 
from disclosing and using information necessary to prove an 
infringement of Articles 81 or 82 of the Treaty. 

4. Documents obtained through access to the frle pursuant 
to this Article shall only be used for the purposes of judicial or 
administrative proceedings for the application of Articles 81 
and 82 of the Treaty. 

Identification and protection of confidential information 

1. Information, including documents, shall not be communi- 
cated or made accessible by the Commission in so far as it 
contains business secrets or other conBdential information of 
any person. 

2. Any person which makes known its views pursuant to 
Article 6(1), Article 7(1), Article lO(2) and Article 13(1) and (3) 
or subsequently submits further information to the Commis- 
sion in the course of the same procedure, shall clearly identify 
any material which it considers to be wnfidential, giving 
reasons, and provide a separate nonconfidential version by the 
date set by the Commission for making its views known. 

3. Without prejudice to paragraph 2 of this Article, the 
Commission may require undertakings and associations of 
undertakiigs which produce documents or statements pursuant 
to Regulation (EC) No 1/2003 to identify the documents or 
parts of documents which they consider to contain business 
secrets or other confidential information belonging to them 
and to identify the undertakings with regard to which such 
documents are to be considered confidential. The Commission 
may likewise require undertaklngs or associations of undertak- 
ings to identify any part of a statement of objections, a case 
summary drawn up pursuant to Article 27(4) of Regulation 
(EC) No 1/2003 or a decision adopted by the Commission 
which in their view contains business secrets. 

The Commission may set a time-limit within which the under- 
takings and associations of undertakings are to: 

(a) substantiate their claim for confidentiality with regard to 
each individual document or part of document, statement 
or part of statement; 

(b) provlde the Commission with a non-confidential version of 
the documents or statements, in which the confidential 
passages are deleted; 

(c) provide a concise description of each piece of deleted infor- 
mation. 

4. If undertakings or associations of undertakings fail to 
comply with paragraphs 2 and 3, the Commission may assume 
that the documents or statements concerned do not contain 
confidential information. 

GENERAL AND FINAL PROVISIONS 

1. In setting the timelimits provfded for in Article 3(3), 
Artide 4(3), Article 6(1), Artlcle 7(I), Article lO(2) and Article 
16(3), the Commission shall have regard both to the time 
required for preparadon of the submission and to the urgency 
of the case. 
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2. The time-limits referred to in Article 6(1), Article 7(1) References to the repealed regulations shall be construed as 
and Article 10(2) shall be at least four weeks. However, for refe~cnccs to this regulation. 
proceedings initiated with a view to adopting interim measures 
pursuant to Article 8 of Regulation (EC) No 1/2003, the time- 
limit may be shortened to one week. Arttcfe 19 

3. The time-limits referred to in Article 3(3), Anide 4(3) 
and Anicle 16(3) shall be at least two weeks. 

Transitional provisions 

4. Where appropriate and upon reasoned reqwt  made steps under (EC) No 2842198 and 
before the expiry of the original timc-Emit, timelimits may be PC) No 2843/98 shall continue to have effect for the PuTOse 
extended. of applying this Regulation. 

Anicle 18 

Repeals - . .  

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brusseh, 7 April 2004. 

For the Commission 
Mario MONn 

Memkr of the Commission 
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ANNEX 

FORM C 

COMPLAINT PURSUANT TO ARTICLE 7 OF REGULATION (EC) No 112003 

I. Information regarding the complainant and the mdertaking(s) or association of undertakings giving rise 
to thc complaint 

1. Givc Full details on the identity of the legal or natural penon submitting the complaint. Whnr the complainant is 
an undertaung, identify the corporate group to which it belongs and provide a wndse overview of the nature and 
scope of iu business activities. Pmvide a contact penon (with tclephonc numba, postal and e-mail-address) from 
which supplementary upIanationa be obtained. 

2. Identify thc undertaking(s) or woct t ion of undcrtakjngs whose conduct the complaint relatu to, including, 
where applicable, aU avaUable information on the corporate grou to whish the undutaklng(s) complained of 
belong and the nature and scope of thc business activities punued them Indicate the position of the complai- 
nant vis-i-~s the undenaking(s) or wociation of undertakings comp ! ained of (eg. customer, competitor). 

11. D N i l s  of the alleged infringement and evidence 

3. Set out in detail the facts from which, in your opinion, it appears that thcrc udrts an fnfringement of Article 81 
or 82 of thc Tnary and/or Artlcle 53 or 54 of the EEA agreement. Indicate in particular the nature of the products 
(goods or servtces) affected by the Jlcgcd infrlngernentr and explain, where necessary, the commerdd relation- 
ships concerning these products. Provide all available details on the agreemats or pnc t iw  of thc undertakings or 
associations of undertakings to which this complaint relates. Indicate, to the extent possible, the relative market 
positions of the undertakings conccrncd by the complaint 

4. Submit all documentation in your possession relating to or directly connected with the f a w  set out in the 
complaint (for example, texts of agreements, minuter of negotiations or meetings, term of uansactions, business 
documents, circulars, correspondence, notes of telephone conversations.,.). State the names and address of the 
penons able to testify to the facts sct out in the complaint, and in particular of persons zflccted by the alleged 
infringement. Submit statistics or other data in your possession which d a t e  to the Facts xt out, in particular 
where they show developments in the marketplace (for example information relating to priccs end price tmds,  
barriers to entry to the market for n w  suppllcn etc). 

5. Set out your view about thc geographicnl a p e  of the alleged infringement and cxplab, where that is not 
obvious, to what extent trade between Member States or between the Community and one or more EmA States 
that are contiacting parties of the EEA Agreement may be affected by the conduct complained of. 

lU. Rnding sought from the Commission and legithate interest 

6. Explain what flnding or action you are seeking as a mult of proceedings brought by the Commission. 

7. Set out the grounds on which you claim a legitimate interest as complainant pursuant to Article 7 of Regulation 
@C) No 1/2003. State in particular how the conduct complained of affccts you nnd explain how, in your view, 
intervention by the Commission would be liable to remedy the alleged grievance 

IV. Rocecdhgs before national competition authorities or national courts 

8. Provide Full information about whether you have approached, concerning the same or c1arely related subject- 
matters, any other competition authority and/or whether a lamuit has been brought before a national coun If so, 
provide full details about the admfnistrativc or judicial authority contacted and your subrnlssions to such 
authority. 

Declaration that the information given in this form and in the An- thereto L given entirely in good faith. 

Date and signature 



EXHIBIT D 
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Commission Notice on the rules for access to  the Commission file in cases pursuant to  Articles 8 1  
and 8 2  of the EC Treaty, Articles 53, 5 4  end 5 7  of the El34 Agreement and Couacil Regulation 

(EC) No 139/2004 

(Text with EEA relevance) 

1. Access to the Commission Me is one of the procedural guarantees intended to apply the principle of 
equality of arms and to protect the rights of the defence. Access to the Me b provided for in Aaicle. 
27(1) and (2) of Council Regulatlon (EC) No 112003 ('), Anicle 15(1) of Commission Regulation (EC) 
No 77312004 ('the Implementing Regulation? (3, Article 18(1) and (3) of the Council Regulation (EC) 
No 13912004 ('Merger Regulation') and Article 17(1) of Commfssion Regulation (EC) No 802/2004 
('the Merger Implementing Regulation') (3. In accordance with these provisions, before taking decisions 
on the basis of Articles 7, 8, 23 and 24(2) of Regulation (EC) No 1/2003 and Artlcles 6(3), 7(3), 8(2) to 
(6), 14 and 1 5  of the Merger Regulation, the Commission shall give the persons, undertakings or asso- 
ciations of undertakings, as the case may be, an opportunity of making known their views on the objec- 
tions against them and they shall be entitled to have access to the Commission's file in order to fully 
respect their rights of defence in the proceedings. The present notice provides the framework for the 
exercise of the right set out in these provisions. It d m  not cover the possibility of the provision of 
documents in the context of other proceedings. This notice is without prejudice to the interpretation of 
such provisions by the Community Courts. The principles set out In this Notice apply also when the 
Commission enforces Articles 53, 54 and 57 of the EEA Agreement (9. 

2. This specific right outlined above is distinct from the general right to access to documents undcr Regu- 
lation @C) No 104912001 (3, which is subject to different criteria and exceptions and pursues a 
djfferent purpose. 

3, The term access to the file is used in this notice exclusively to mean the access granted to the persons, 
undertakings or association of undertakings to whom the Commission has addressed a statement of 
objections.This notice clarifies who has access to the file for this purpose. 

4. The same term, or the term access to documents, is also used in the above-mentioned regulations in 
rcspect of complainants or 0th- involved parties. These situations arc, however, dbdnct horn that of 
the addressees of a statement of objedons and therefore do not fail under the definition of access to 
the file for the purposes of this notice. These related situations are dealt with in a separate section of 
the notice. 

5. This notice also explains to which information access is granted, when access takes p k e  and what are 
the procedures for implementing access to the file. 

(I) Council Regulation (EC) No 1 2003 of 16 December 2002 on the implementation of the rulw on competition laid 
down in A16ck.s 81 and 12 olthe Treaty, Oj I. 1.4.1.2003, p. 1-25. 

f) Commission Regulation (EC) No 77312004 of 7 April 2004 relating to the conduct of proceedings by tl~e Commis- 
sion pursuant to Artidw 81 and 82 of the EC Treaty, OJ L 123,27.4.2004, p. 18-24. 

(s) Council Regulation (EC) No 13912004 of 20 January 2004 on the control of concentrations between undertakings, 
OJ L 24, 29.1.2004, p. 1-22. 

C) Commission Regulation (EC) No 80212004 of 21 April 2004 implemen.tir$ Council Regulation LC) No 13912004 
on the controi of concentrations between undertakings, OJ L 13 , 30.4 20 4, p. 1-39. conecte6'in the OJ L 172, 
6.5.2004, p. 9. 

r) References in this Notice to Articles 81 and 82 therefore apply also to ArtfcIcs 53 and 54 of the EM Agreement. 
r)  Regulation (EC) No 1049/2001 of chc European Parliament and of the Council of 30 )via 2001 regardin public 

access to Eum can Parliament, Coundl and Commission docummu, 0 L 145, 31.5.100<~. 43, See for Lsrance 
G ~ ~ T - z ~ o ~ ,  k n p  ~ w m x n ~ n 1 m a ~ o n  r. commision. judgnmt 01 I 3 ~ p " i  2005, not yet r e p o d  
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6. As from its ublication, this notice replaces the 1997 Commission nodce on access to the file (I). The 
new rules tale account of the legislation applicable as of 1 May 1004, namely the above referred Regu- 
lation PC) No 1/2003, Merger Regulation, Implementing Regulation and Merger Implementing Regu- 
lation, as weU as the Commission Decision of 23 May 2001 on the terms of reference of Hearing Om- 
cers in certain competition proceedings fl. It also takes into account the recent case law of the Court of 
Justice and the Court of First Instance of the European Communities (') and the practice developed by 
the Commission since the adoption of the 1997 notice. 

11. SCOPE OF ACCESS TO THE FJLE 

A. Who is entitled to  access to  the file? 

7. Access to the file pursuant to the provisions mentioned in paragraph 1 is intended to enable the effec- 
tive exercise of the rights of defence against the objections brought forward by the Commission. For 
this purpose, both in cases under Artlcles 81 and 82 EC and in cases under the M er Regulation, % access is granted, upon request, to the persons, undertakings or associations of underta ngs (*), as the 
case may be, to which the Commission addresses its objections (7 (bereinaker, 'the panics'). 

B. To which documents is access granted? 

1. The content ofthe Commission$re 

8. The 'Commission file' in a competition investigation (hereinafter also referred to as 'the fde') consists 
of all documents (9, which have been obtained, produced andlor assembled by the Commission 
Directorate General for Competition, during the investigation. 

9. In the course of investigation under Articles 20, 21 and 22(2) of Regulation (EC) No 1 2003 and a Articles 12 and 13 of the Merger Regulation, the Commission may collect a number of wuments, 
some of which may, following a more detailed examinatlon, prove to be unrelated to the subject 
matter of the case in question. Such documents may be returned to the undertaking from which 
those have been obtained. Upon return, these documents will no longer constitute part of the file. 

2. Accm'ble documents 

10. The parties must be able to acquaint themselves with the information in the Commission's Me, so 
that, on the basis of thia fnfomation, thqr can effectively express their views on the preliminary 
conclusions reached by the Commission in its objections. For this purpose they will be granted 
access to all documents making up the Comrnissjon file, as d e h e d  in paragraph 8, with the excep- 
tion of internal documents. businw secrets of other undertakings, or other confidenth1 informa- 
tion (3. 

(I) Commission notke on the intnnal rules of procedure for pmcess requwts for access to the file in uses under 
Artides 85 2nd 86 (now 81 and 821 of the EC Trrrty, Ar(ldu 65 a 2 6 6  of the ECSCTreaty and Cound Regulation 
P C )  No 4064/89, OJ C 23, 23.1.1997,p. 3. 

(9 OJ L 162. 19.6.2001, p. 21. 
(I) In particular Joint C a w  T-25/95 et al, CbnmtcriLc CBR SA ct el. v Commirrlon, [ZOO01 ECR 11-0491. 
(') In the rcmaindrr of this Nottce, the tern 'undertaking' inciudu both undertakings and associations of undertakin . 
The term 'penon' cncomprsscs m ~ r a l  and legal penons. Mdny entiti- am legal pcrsoru and undertakin s at tfe 
same th+. In this cue, they are c m e d  by both t m ,  Tbc same ~pplies where a n r ~ n l  pcnon is an uniertaking 
within the meanin of Anldw 81 and 82. In M v account must aIso be taken of penons referred to 
in Article l(l)(b) of the Merger R c . c  -?hen they are natural penow Where cntitiw without legal person- 
ality which are also not undert ngs become involved In Commission competition proceedings, the Commission 
applies, what  appropriate, the prindplts scr out tn this Notice rnutatfs mutdk 

(9 Cf. Article IS(1) of the im lemenhg Regulation, ArHcle 18(3) of the Merger Regulation and Article 17(1) of the 
Merger lmplemcntlng Reguition. 

(9 In thls notice the term 'document' is used for all forms of ldmat ion  sup on, irrespecdvc of the storage medium. 
This coven also an electronic data storage device e, may be or become zvat)lable. 

(7 Cf. Anide 27(2) orRegulation @C) No 1 2003, Articles 15(2) and 16(1) of the Implementing ulatlon, and Article 
17(9 of the Merger Im lanenting Reguhon Those ex lions arc rho mentioned in C s r  $89, Haarks Chml- 
cak r Commission, [I994 ECR 11-1711, parsgnph 54. ~GTorrrt  hw ruled that it docs not belong to the Commission 
done to decide which documents In the Ale ma e useful for the u w of the deface Cf. Case T-30191 Soby v. 
cmmission. [199~] ECI U-1775, pampphr 8 KJ6, and case WB,~TKIV~.  Cornmisston, IIPOI~ ECR ~11117, para- 
graphs 91-96). 
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11. Results of a study commissioned in connection with proceedings are accessible together with the 
terms of reference and the methodology of the study. Precautions may however be necessary in 
order to protect intellectud property rights. 

3.1. Internal documents 

3.1.1 General principles 

12. Internal documents can be neither incriminatin nor exculpatory (I). They do not constitute part of 
the evidence on which the Commission can refy in i n  asses.sment of a w e .  Thus, the parties xUI 
not be ranted access to internal documents in the Commission f ie  (3. Given their lack of evidential 
value, tfis restriction on access to internal documents does not prejudice the proper excrctse of the 
parties' right of defence (3. 

13. There is no obligation on the Commission departments to draft any minutes of meetings (&) with any 
oerson or undertaking. If the Commission chooses to make notes of such mcetines. such documents , 
constitute the ~om&sion's own interpretation of what was said at the meetin& .for which reason 
they are classifled as intemal documents. Where, however, the person or undertaking in quwtion 
has agreed the minutes, such minutes will be made accessible after deletion of any business secrets 
or other wnfilential Information. Such agreed minutes constitute pan of the evidence on which the 
Commlssion can rely in its assessment of a case (9. 

14. In the case of a study commissioned in connection with proceedings, correspondence between the 
Commission and its contractor containing evaluation of the contractor's work or relating to financial 
aspects of the study, are considered internal documents and will thus not be a m i b l e .  

3.1.2 Conespondmce with other pubfic authorities 

15. A particular case of internal doclrmentc is the Commission's correspondence with other public 
authorities and the internal documents received from such authorities (whether from EC Munber 
States (the Member States') or non-member countries). Examples of such non-accessible documents 
include: 

- correspondence between the Commission and the competition authorities oT the Member Srates, 
or between the latter f): 

- correspondence between the Commission and other public authoritia of the Member States 0; 

- corres ondence betwecn the Commission, the EFTA Surveillance Authority and public authori- 
ties oPEm* States (3: 

- correspondence between the Commission and ublic authoriiies of non-member countries, 
including their competition aurhorities. in particuir where the Community and a third country 
have concluded an agreement governing the confidentiality of the information exchanged 0. 

(I) Examples of internal documents are drafts, opinions, memos or notes from the Commission departments or other 
' ' publii authorities concerned. 
(3 Cf. Article 27(2) of Regulation (EC) No 112003, Article 15(2) of the Implementing Regdation and Article 17(3) of - - 

the Merger Implementikg Regulation. 
(I) Cf. paragraph 1 above. 
(') Cf, judgement of 30.9.2003 in Joined Cased T-191198 and T-212198 to T-214198 Atlantic Container Line and others v 

Commwlon (TACA), I2003] ECR 11-3275, paragraphs 349-359. 
(') Statements recorded pursuant to Anide 19 or Attide 20(2)(c) of RegulxIion 112003 or Artide 13(2)(e) of Mager 

Rermlation will also normallv belonn to the accasibie documents (see vannravh 10 above). 
(6) ~ f - h t i d e  27(2) of ~ e ~ u i a t k n  ( E ~ N O  112003, Artide 15(2) ol;he im&rr;enting ~ e ~ u h d o n ,  Article 17(3) of the 

Memer Impkmentina Redation. 
(7 Ct ijrder of the C& ~ F ~ i i t  Instance in Cases T-134194 et a1 NMH Stahlwke and Othm v CommMan [1997] ECR 

11-2293, paragraph 36, and Case T-65/89, BPB Industrim and British Cypnrm [I9931 ECR 11-389, paragraph 33. 
(9 In this notice the tcnn 'Em States' includes the EFTA States that ace parties to the EEA Agreement, 
fl For example, Artide VU1.2 of the A rcement between the Europun Communities and the Government of the United 

States of America n ardhg the a[#cahn of their competition laws (OJ No L 95. 27.4.1995. p. 47) stipulates that 
information to it in con i ence under the Agrment must be protected 'to the fullest extent possible'. ThaL 
Article creates an international-law obllgatlon binding the Commission. 
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16. In certain exceptional circumstances, access is granted to documents originating from Member 
States, the EEA Surveillance Authoriv or EFTA States, after deletion of any business secrets or 
other confidential information. The Commission will consult the entity submitting the document 
prior to granting access to identify business secrets or other confidential information. 

'Ihis is the case where the documents originating from Member States contain allegations brought 
against the parties, which the Commission ~ u s t  examine, or form part of the evidence in the investi- 
gative process, in a way slmtlu to documents obtained from private parties. These considerations 
apply, in particular, as regards: 

- documents and information exchanged pursuant to Article 12 of Regulation (EQ No 1/2003, 
and information provided to the Commission pursuant to Article 18(6) of Regulation (EC) No 
112003; 

- complaints lodged by a Member Statc under Article 7(2) of Regulation (EQ No 112003. 

Access will also be granted to documents originating from Member States or the EFI'A Surveillance 
Authority in so far as they are relevant to the parties' defence with regard to the exercise of compe 
tence by the Commission (I). 

3.2. C ~ ~ d e n t i a l  information 

17. The Commission file may also include documents containing two categories of Infomation, namely 
business secrets and other confidential information, to which access may be partially or  totally 
restricted fl. Access wlll be granted, where possible, to non-confidential versions of the original 
information. Where confidentiality can only be assured by summarising the relevant information. 
access will be granted to a summary. All other documents are accessible in their original form. 

3.2.1 Burin- secrets 

18. In so far as disclosure of information about an undertaking's business activity could result in a 
serious harm to the same undertaking, such information constitutes business secrets ('1). Examples of 
information that may qualify as business secrets Include: technical and/or financial information 
relating to an undertaking's how-how, methods of assessing costs, production secrets and processes, 
supply sources, quantities produced and sold, market shares, customer and distributor lists, 
marketing plans, cost and price structure and sales strategy. 

3.2.2 Other confidential information 

19. The category 'other confidential information' includes information other than business secrets, which 
may be considered as confidential, insofar as its disclosure would signifimtly harm a person or 
undertaking. Depending on the spedfic circumstances of each case, this may apply to information 
provided by third parties about undertakings which are able to place very considerable economic or 
commercial prcssure on their competitors or on their trading partners, customers or suppliers. The 
Court of Fint Instance and the Court of Justice have acknowfedged that it is legitimate to refuse to 
reveal to such undertakings certain letters received from their customers, since their disclosure might 
easily expose the authors to the risk of retaliatory measures (9. Therefore the notion of other confi- 
dential information may include infonnation that would enable the parties to identify complainants 
or other third parties where those have a justified wish to remain anonymous. 

(I) In the merger control area, this may apply in pattlcuiar to submissions by a Member State under Article 9 (2) of the 
Merger Regulation with regard to a case rrferral. 

(4 Cf. Article 16(1) of the Irn Itmentin Regulation and Adde 17(3) of the Me r Implementing Regulation; Case T- 
7/89 Hcrarlw Chemicals NE) v Comm%sion, 119911 E m  11-1711, paragraph 5TCase 7-23\99, LR AF 1998 A/S v 
CommSion, [2002] ECR 11-1705, paragraph 170. 

(') Judgement of 18.9.1 996 in Case T-353194, Postbank NV v Commission, [I9961 ECR U-92 I ,  paragraph 87. 
(') The Communi Courtc have renounced upon this qucsdon both In casts of alle ed abuse of a dominant position 

(Article 82 of %e EC T r y  kare 7-65 89. BPB 1ndu.W.s and British Gypsum [I953 ECR 11-389; and Case C-3101 
Y I P ,  BPB ~ n l u *  and Bnni  Gyg"m i1695I ECL 1-86% and in m er cases (case 4-221/95 E n h d  r CommMon 
I19991 ECR 11-1299, paragraph 9, and Case T-5/02 Loval v. ~ o m m 8 o n  120021 ECR 11-4381, paragraph 98 et seq.). 
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20. The category of other confidential information also includes military secrets. 

3.2.3 Criteria fir the acceptance ofrequ~sts for mnfldmtiPl treatment, 

21. Information will be classified as confldential where the person or undertaking in question has made 
a claim to this effect and such claim has been accepted by the Commission (I). 

22. Claims for confidentiality must relate to information which is within the scope of the above desuip- 
tions of business secrets or other confidential information. The reasons for which information is 
claimed to be a business secret or other confldential information must be substantiated (3. Confiden- 
tiality claims can normally only pertain to information obtained by the Commission from the same 
person or undertaking and not to information from any other source. 

23. Information relating to an undertaking but which is already known outside the undertaking (in case 
of a group, outside the group), or outside the association to which it has been communicated by 
that undertaking, will not normally be considered confidential (3. Information that has lost its 
commercial importance, for instance due to the passa e of time, can no longer be regarded as confi- t dential. As a general rule, the Commission presumes t at infonnation pertaining to the parties' turn- 
over, sales, market-share data and similar information which is more than 5 years old is no longer 
confidential (9. 

24. In proceedings under Articles 81 and 82 of the Treaty, the qualification of a piece of informatlon as 
confidential is not a bar to its disclosure if such information is necessary to p r w e  an alleged infrin- 
gement ('inculpatory document') or could be necessary to exonerate a party ('exculpatory document'). 
In this case, the need to safeguard the rights of the defence of thc parties through the provision of 
the widest possible access to the Commission file may outweigh the concern to protect confidential 
information of other parties (j). It is for the Commission to asses whether those drcumstances 
apply to any spedfic situation. This calls for an assessment of all relevant elements, including: 

- the relevance of the information in determining whether or not an infringement has been 
committed, and its probative value; 

- whether the information is indispensable; 

- the degree of sensitivity involved (to what extent would disclosure of the information harm the 
interests of the person or undenaking in question) 

- the preliminary view of the seriousness of the alleged infringement. 

Similar considerations apply to proceedings under the Merger Regulation when the disclosure of 
information is considered necessary by the Commission for the purpose of the procedure (6). 

25. Where the Commission intends to disclose information, the penon or undertaking in question shall 
be granted the possibiity to provide a non-confidential version of the documents where that infor- 
mation is contained, with the same evidential value as the original documents 0. 

C. When is access to the He granted? 

26. Prior to the notification of the Commission's statement of objections pursuant to the provisions 
mentioned in paragraph 1, the parties have no right of access to the file. 

See paragraph 40 below. 
See paragraph 35 below. 
However, businas sccrcts or other confidcnrid information which a n  given to a rtade or profccsional mciation by 
its rnembas do not lose their confidential nature wirh regard to third artier and may therefore not be parsed on to 
complairunts. Cf. Joined Carer 209 to 215 and 218/78, Fdtab,  [ I ~ ~ O ~ E C R  3125, paragraph 46. 
Sce para raphs 35-38 below on asking underlakin s to identify conMenlkl information. 
Cf. Artict 27(2) of Regulatfon (EC) No 1,2003 an% Artide 15(3) of h e  helrnp~ementing Regulation. 
Article lB(1) of the Merger Implementing Regutation. 
Cf. paragraph 42 below. 
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1. In oncitrurt proceedings under Articles 81 and 82 ofthe Treaty 

27. Access to the file will be granted upon request and, normally, on  a single occasion, followjng the noti- 
fication of the Commission's objections to the parties, in order to ensure the principle of equality of 
arms and to protect their rights of defence. As a general rule, therefore, no access will be granted to 
other panies' replies to the Commission's objections. 

A party will, however, be granted access to documents received afier notification of the objections at 
later stages of the administrative procedure, where such documents may constitute new evidence - 
whether of an incriminating or of an exculpatory nature -, pertaining to  the allegations concerning 
that party in the Commission's statement of objections. This is particularly the case where the 
Commission intends to rely on new evldence. 

2. In proceedings under the Merger R.e&tion 

28. In accordance with Anide 18(1) and (3) of the Me er Regulation and Article 17(1) of the Merger 
Implementing Regulation, the n o t i b g  pamies will$ iven a c r s  to the Commission's B e  upon 
requut at every stage of the procedure following the notilcation of the Commission's objections up to 
the consultation of the Advisory Committee. In contrast, this notice docs not address the possibility of 
the provision of documents before the Commission states its objections to undertakings under the 
Merger Regulation ('). 

IU. PARTICULAR QUESTIONS REGARDING COMPLAINANTS AND OTHER INVOLVED 
PARTIES 

29. The present section relates to situations where the Commlssion may or ha to provide access to 
certain documents contained in its file to the complainants in antitrust proceedings and other involved 
parties in merger proceedings. Irrespective of the wording used in the antitrust and mer er imple- 
menting regulations p), these two situations are distinct - in terms of scope, timing, anfrights - 
from access to the flle, as defined in the preceding section of this notice. 

A. Provision of docaments to  compkinants in antitrust proceedings 

30. The Court of Fist Instance has ruled (3 that complainants do not have the same rights and guarantees 
as the parties under investigation. Therefore complainants cannot claim a right of access to the file as 
established for parties. 

31. However, a complainant who, pursuant to Article 7(1) of the Implementing Regulation, has been 
informed of the Commission's intention to reject iU complaint (9, may request access to the docu- 
ments on which the Commission has based its provisional assessment (3. The complainant will be 
provided access to such documents on a single occasion, following the issuance of the letter informing 
the complainant OF the Commission's intention to reject its complaint. 

32. Complainants do not have a right of access to business secrets or other confidential information 
which the Commission has obtained in the course of i ts  investigation 

(I) Thii quation is dealt with in the Directorate General Competition document 'DG COMP Best Practices on the 
conduct of BC merger control proceedin s', available on h e  web-site of the Directorate General for Competition: 
http://europa.eu.int/comm/competiti~n/induu~nhtml. 

('j CF. Article 8(1) of the Implementing Regulation, which speak about 'access to documents' to complainants and 
Anide 17(2) of Merger Im lemenring Re latlon which speak about 'access to file' to other involved parcics 'in so 
far as this is necusary for tie purposer o&paring their comments: 

(') See Case T-17/93 Matra-Hachetle SA v CommCulon, 119941 ECR 11-595, para raph 34. The Coun ruled rhat the righa 
of third parries, as laid down by Anicle 19 of the Council Regulation No 47 of 6.2.1962 (now =placed by Atide 
27 of Regulation (EC) No 1/2003), were limited to the right to partid ate in the administrative procedure. 

(7 By means of a letter issued in accordance wIth Article 7(1) of the hPLmenting Regulation. 
(7 Cf. Article 8(1) of the Implementing Regulation. 
(') Cf. Article 8(1) of the Impiemrnttng Regulation. 
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B. Provision of documents t o  other involved parties in merger proceedings 

33. In accordance with Article 17(2) of the Merger Implementing Regulation, access to the file in merger 
proceedings shall also be givcn, upon request, to other involved parties who have been informed of 
the objections in so far as this is necessary for the purposes of preparing their comments. 

34. Such other involved parties are parties to the proposed concentration other than the notifying parties, 
such as the seller and the undertaung which is the target of the concentration ('). 

N. PROCEDURE FOR IMPLEMENTlNG ACCESS T O  THE FlLE 

A. Preparatory procedure 

35. Any person which submits lnfomation or comments in one of the situations listed hereunder, or 
subsequently submits further information to the Commhsion in the course of the same procedures, 
has an obligation to clearly identify any material which it considers to be confidential, giving resons, 
and provide a separate non-confidential version by the datc set by the Commission for making its 
views known ('): 

a) In antitrust proceedings 

- an addressee of a Commission's statement of objections making known its views on the objec- 
tions ('1; 

- a complainant making known its views on a Commission statement of objections ('1; 

- any other natural or legal person, which applies to be heard and shows a sumcient interest, or 
which is invited by the Commission to express its views, making known its views in writing or 
at an oral hearing (3; 

- a complainant making known his views on a Commission letter informing him on the Commis- 
sion's intention to reject the complaint (6). 

b) In merger proceedings 

- notifying parties or other involved parties making known their views on Commission objec- 
tions adopted with a view to take a deckion with regard to a request for a derogation from 
suspension of a concentration and which adversely affects one or more of those parties, or on a 
provisional decision adopted in the matter (3: 

- notifying parties to  whom the Commission has addressed a staterncnt of objections, other 
involved parties who have been informed of those objections or parties to whom the Commis- 
sion has addressed objections with a view to inflict a fine or a periodic penalty payment, 
submitting their comments on the objections (I); 

- third persons who apply to be heard, or any other natural o r  legal person Invited by the 
Commission to express their views, making known their views in writing or at an oral 
hearing (9; 

- any person which supplies information pursuant to Article 11 of the Merger Regulation. 

(I) Cf. Artlck 1 I@) of the Mer er Implementing Regulation. 
(I) Cf. Arrklc 16(2) of the Impfernentin Regulation and Artide Is(?.) of tho Merger lmplemrnting Regulation. 
(9 pursuant to Anicle 10(2) of the Irnpkem~tin~ Regdallon. 
(*) pursuant to Article 6(1) of the Implementing Regulatbn. 
(7 pursuant to Article 13(1) and (3) of the Implementing kgulation. 
(6) pursuant to Article 7(1) of the Irnpiemcnting Regulation 
r) Article 1 2  of the Merger Implementing Regutation. 
(9 Ankle 13 of the Merger Implementing Regulation. 
( q )  pursuant to Artidc 16 of the Magcr Impkmating kgulation 
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36. Moreover, the Commission may require undertakings (I), in all cases where they produce or have 
produced documents, to identify the documents or pans of documents, which they consider to 
contain business secrets or other contidential information belon ing to thcm, and to identify the 
undertakings with regard to which such documents are to be consi!ered confldential(9. 

37. For the purposes of quickly dealing with confidentiality claims referred to in paragraph 36 above, the 
Commission may set a time-limit within which the undertakings shall: (i) substantiate heir claim for 
confidentiality with regard to each individual document or pan of document; (ii) provide the Commis- 
sion with a non-confidential version of the documents, in which the confidential passages are 
deleted 0). In antimst proceedin s the undertakings in uestion shall also provide within the said 
time-limit a concise description 0 f each piece of deleted h;brmation (4). 

38. The non-confidential versions and the descriptions of the deleted information must be established in a 
manner that enables any party with accss to the file to determine whether the information deleted is 
likely to be relevant for its defence and therefore whether there are sufficient grounds to request the 
Commission to grant access to the information claimed to be confidential. 

B. Treatment of confidential information 

39. In antitrust proceedings, if undertakings fall to comply with the provisions set out in paragraphs 35 to 
37 above, the Commission may assume hat the documents or statements concerned do not contain 
&dential Information (3. The Commission may consequently assume that the undertaking has no 
objections to the disclosure of the documents or statements concerned in their entirety. 

40. in both antitrust proceedings and in proceedings under the Merger Regulation, should the person or 
undertakin in question meet the conditions set out in paragraphs 35 to 37 above, to the extent they 
are applica%le, the Commission will either; 

- provisionally accept the claims which sew justified: or 

- inform the person or undertaking in question that it does not agree with the confidentiality claim 
in whole or in part, where it is apparent ha t  the claim is unjustified. 

41. The Commission may reverse its provisional acceptance of the confidentiality claim in whole or in 
part at a later stage. 

42. Where the Directorate General for Competition does not agree with the confidentiality claim from the 
outset or where it takes the view that the provisional acceptance of the confidentiality claim should be 
reversed, and thus intends to disclose information, it wiU grant the pason or undertaking in question 
an opportunity to express its views. In such cases, the Directorate General for Competition will inform 
the person or undertaktng in writing of its intention to disclose infonnation, give its reasons and set a 
time-limit within which such person or undertaking may inform it in writing of its vtews. If, following 
submission of those views, a disagrccrnent on the confidentiality claim persists, the matter will be 
dealt with by the Hearing Oflcer according to the applicable Commission terms of reference of 
Hearing Officers (9. 

In me er proceedings the principles set out in the pruent and subsequent paragraphs also apply to thc persons 
referre7 to in Article 3(l)(b) of Merger Regulation. 
Cf. Article 16(3) of the Implementing Regulation and Article 18(3) of the Merger Im lmenting Regulation. Thb also 
applies to documents athered by the Commission in an inspection pursuant to ~ & e  1 3  of the Merger Regulation 
and Articles 20 and 2 8  oiRcgulatlon (EC) No 112003. 
Cf. Article 16(3) of the Implementing Regulation and Article 18(3) of the Merger Implementing Regulation. 

, , Cf. Artkle 16(3) of the Impkmenting Regulation. 
('1 Cf. Artide 16  of the Implementing Regulation. 
f) Cf. hrticle 9 of the Commission Decision of 23.5.2001 on the tenns of reference of hearing officm In catain 

competition proceedings, 01 L 162 19.6.2001, p. 21. 
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43. Where there is a risk that an undertaking which is able to place very considerable economic or 
commercial pressure on irs competitors or on its trading partners, customers or suppliers will adopt 
retaliatory measwes against those, as a consequence of their collaboration in the investigation carried 
out by the Commission 0, the Commission will protea the anonymity of the authors by providing 
access to a non-confidential version or summary of the responses in question (3. Requests for anon- 
ymity in such circumstances, as well as requesu for anonymity according to point 81 of the Commis- 
sion Notice on  the handling of complaints (') will be dealt with according to paragraphs 4 0  to 42 
above. 

C. Provision of  access t o  file 

44. I h e  Comrnission may determine that access to the fde shall bc granted in one of the following ways, 
taking due account of the technical capabilities of the parties: 

- by means of a CD-ROM(s) or any other electronic data storage device as may become available in 
future; 

- through copies of the accwible file in paper form sent to them by mail: 

- by'inviting them to examine the accessible file on the  omm mission's premises. 

The Commission may choose any combination of these methods. 

45. In order to facilitate a c w s  to the file, the parties will receive an enumerative l i t  of documents setting 
out the content of the Commission file, as defined in paragraph 8 above. 

46. Access is  granted to evidence as contained in the Commission ole, In its original form: the Commis- 
sion is under no obligation to provide a translation of documenrs in the file (3. 

47. If a party considers that, after having obtained access to the file, it requires knowledge of specific non- 
accessible information for its defence, it may submit a reasoned request to that end to the Commis- 
sion. If the services of the Directorate General for Competition are not in a position to accept the 
request and if the party disagrees with that view, the matter will be resolved by the Hearing Oficer, in 
accordance with the applicable terms of reference of Hearing Officers (3. 

48. Access to the file in accordance with this notice is granted on the condition that the information 
thereby obtained may only be used for the purposes of judicial or administrative proceedings for the 
application of the Community competition rules at issue in the related administrative proceedings (6). 

Should the information be uscd for a different purpose, at any point in tlme, with the involvement of 
an outside counsel, the Commission may report the incident to the bar of that counsel, with a view to 
disciplinary action. 

49. With the exception of paragraphs 45 and 47, this section C applies equalIy to the grant of access to 
documents to complainants (in antitrust proceedings) and to other involved parties (in merger 
proceedings). 

( I )  Cf. paragraph 19 above. 
(I) CF. Case T-5/02, Tefm h n l  vs. Commission, [2002] ECR 11-4381, pangnph 98, 104 and 105. 
(') Cornmtssion Notice on the handling of complaints by the Commission under Articles 81 and 82 of the EC Treaty, OJ 

C 10 1, 27.4.2004, p. 65. 
( I )  Cf. Case T-25/95 et al. Cimmtnies, paragraph 635. 
(7 Cf. Article 8 of the Commission Decision of 23.5.2001 on the t e r n  of reference of hearing officen in certain 

cornaetit+on aroceedines. 01 L 162. 19.6.2001. o. 21. 
(6) Cf. ;\rticlcs i5(4) ands8(2j of the lmplementi~ Regulation, respectively, and Adde 17(4) of the Merger Imple- 

menting Regulation. 
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MEMORANDUM OF THE COMMISSION OF TBE EUROPEAN COMMUNITIES 
IN SUPPORT OF NOVELL, INC.'S MOTION TO QUASH 

The Commission of the European Communities (hereinafter "European Commission" or 

"Commission") respectfully submits this Memorandum in support of Novell, Inc.'s ("Novell") 

motion to quash the subpoena served by Microsofi Corporation ("Microsoft"). The European 

Commission respectfidly submits that denying Novell's motion to quash and permitting the 

discovery requested by Microsoft would contravene principles of international comity since, in 

this case, the Commission is poJ receptive to the judicial assistance sought by Microsoft pursuant 

to 28 U.S.C. $1782 and, indeed, believes that enforcement of Microsofi's subpoena would pose a 

serious risk that the Commission's rules and procedures concerning competition law 

enforcement would be circumvented. 

I. INTRODUCTION 

A. Background On the Institutional Structure of the Commission And its 
Decision-Making Process. 

The European Commission will first provide a brief explanation of the institutional 

structure put in place by the relevant international treaties and agreements that established the 

European Union. For purposes of the present proceedings, the relevant treaty is the Treaty 



establishing the European Community (see consolidated version in 0 3  C 325, 24.12.2002, p. 33.) 

The main institutional provisions of this Treaty may be summarized as foIlows. 

The Member States have agreed to transfer a large part of their sovereign powers in many 

areas to the European Community. The competences transferred are exercised by the European 

Parliament and the Council of Ministers acting as co-legislator on the basis of proposals 

submitted by the Eufopean Commission. The European Commission, which is one of the 

institutions of the European Community, is its basic executive and administrative organ. Among 

its functions is to ensure the effective enforcement of and compliance with the provisions of the 

Treaty, a role which is referred to as the "guardian of the Treaty" (see Article 21 1 of the EC 

Treaty). The Commission's responsibilities within the organizational structure of the European 

Community extend to a wide range of subject areas. Functionally, the Commission's powers 

include proposing legislation, managing and implementing European Union policies, budget and 

law enforcement. In a number of areas, the Commission has been granted powers to enforce 

directly the Treaty regulations and decisions promulgated pursuant to it. 

Although it has no legal personality itself, which is vested with the European 

Community, the Commission is also entrusted with the task of representing the European 

Community on the international stage, including in contexts of litigation like in this case where 

the European Community's interests are at stake or likely to be affected. 

With regard in particular to competition law and policy, the Treaty conferred on the 

Commission substantial decisionmaking powers. Through the Directorate-General for 

Competition (hereinafter "DG Competition"), which is one the of the Commission's internal 



departments1, the Commission enforces the Treaty's provisions relating to competition law. 

These provisions include, in particular, Article 81 (relating to antEcompetitive agreements, 

including cartels), Article 82 (relating to abuse of dominant position), Article 87 (relating to 

market-distorting state aid), and specific legislation regulating concentrations of undertakings 

with Community dimension (i.e. mergers). 

B. Microsoft's Application For Discovery Before The District Court. 

The European Commission has been informed that on March 3,2006, Microsoft filed an 

ex- application pursuant to 28 U.S.C 4 1782 in this Court requesting the Court to endorse a - 

subpoena to Novell to produce documents. The Commission has also been informed that the 

Court issued an order on March 7,2006, authorizing Microsoft to serve the subpoena and 

authorizing Novell to file a motion to quash. The Commission has further learned that the Court 

held a hearing on March 28,2006 and provisionally ordered Novell to produce certain of the 

documents requested in Microsoft's subpoena. On March 30,2006, pursuant to the Court's 

instruction, Novell and Microsoft agreed that the scope of Microsoft's subpoena to Novell would 

be modified to request the following: 

"Novel1 shall produce all nottprivileged documents in its 
possession, custody or control as of the date of service of the 
original subpoena on Novell, that constitute or summarize 
communications between Novell, the Commission, the Monitoring 
Trustee, OTR or any other third party known or believed by Novell 
to have been retained by the Commission, relating specifically to 
or referencing the subject matter of the SO, namely Microsoft's 
compliance or alleged failure to comply with its obligations under 

, 

Articles 5(a) and (c) of the 2004 Decision to provide complete and 
accurate technical documentation embodying the Lnteroperability 
Information." 

' DG Competition, as an internal department of the European Commission, has no power to act autonomousiy. The 
actions and law cnforcement activities it undertakes are carried out under the prior authorization and on behalf of the 
European Commission, the Commission being the decision making organ of the European Community in areas of 
competition law. - 3 - 



The Commission also has been informed that the Court suspended issuing its provisional 

order of March 28, 2006 until April 6,2006 to offer inter aZia the Commission an opportunity to 

authoritatively present its position on Microsoft's (revised) discovery request. 

The European Commission is gratefbI for this opportunity and, by the present 

Memorandum, would like to state its position authoritatively on Microsoft's discovery request 

and Novell's motion to quash.' The Commission believes that Microsoft's request raises very 
. , 

important issues and problems of law and policy, in particular as regards the enforcement of the 

rules on access to material in the Commission's file and rights of a defendant in the 

Commission's antitrust investigations. 

II. FACTUAL AND LEGAL BACKGROUND 

A. The Framework Within Which The European Commission Carries Out Its 
Antitrust Investigations. 

The Commission's powers of enforcement in competition law are set out in Council 

Regulation 1/2003 (OJ No L 1,4.1.2003, p. I, a copy of which is attached as Exhibit B ) . ~  

Regulation 112003 provides specific means for investigating suspected infringements of 

competition law, notably by issuing formal requests for information, taking oral statements, 

conducting onsite inspections, etc. Regulation 112003 is further implemented by Commission 

Regulation No. 77312004, which sets out more precise rules governing certain procedural issues 

in competition law enforcement before the Commission. 

It is well established in European Community law, in general, and competition law, in 

particular, that the rights of defense and the right to be heard of potentially affected entities and 

individuals are properly respected. As the European Court of Justice has held in its judgment in 

connection with HoffmanLa Roche Co. AG v. Commission, [I9791 ECR 461: "observance of 

A copy of the Authority issued by the Commission in this matter is attached hereto as Exhibit A. 
Council Regulation 11200 replaced Counsil Regulation No. 17/62. 

- 4 -  



the right to be heard is in all proceedings in which sanctions, in particular fines or penalty 

payments, may be imposed a fundamental principle of Community law which must be respected 

[...I".~ 

h line with this judgment and established case law of the European Court of Justice and 

the Court of Pirst hstance, the Commission has put in place a number of procedural rules which 

guarantee the application of the principle of equality of arms, the protection of the rights of 

defense and due process in proceedings before the Commission. In particular, the rules on 

access to material in the Commission's file were adopted for the purpose of enabling potentially 

any affected party to effectively exercise their rights of defense in Commission competition 

proceedings. 

The "Commission's file" in a competition law investigation (hereinafter also referred to 

as ?he file") consists of all documents, which have been obtained, produced andlor otherwise 

assembled by the Commission, during the investigation phase.5 Access to the file is granted to 

adversely affected parties in proceedings before the Commission. The access is granted to all 

documents making up the Commission's file, with the exception of internal documents, business 

secrets of other entities or other confidential information. This access is granted after a 

Statement of Objections has been addressed to the party concerned setting out the Commission's 

provisional fmdings fiom the investigation concerning a potential violation of the competition 

Judgment of the Court of February 13, 1979 in Case 85176,Boffmann-La Roche & Ca. AG v. Commission [I9791 
BCR 461, a copy of which is attached as Exhibit C. 

See Commission Notice on the rules for access to the Commission file in cases ursuant to Articles 81 and 82 of the 
EC Treaty, and Articles 53,54 and 57 of the EEA Agreement and Regulation (E& No 13912004,OJ 2005IC 925, 
22.12.2005, p. 7 ("Notice on access to file" at paragraph 7, a copy of which is attached as Exhibit D. This notice 
ieplaces nn earlier but similar Commission k otice of 1997 on access to file; see 01 C 23 of 23.01.1997. 

"Internal documents" can be neither incriminating nor exculpatory. They do not constitute part of the evidence on 
which the Commission can rely in its assessment of a case. Thus, the parties will not be granted access to internal 
documents in the Commission file. Given their lack of evidential value, this restriction on access to internal 
documents does not prejudice the proper exercise of the parties' right of defense. See Commission Notice on access 
to file, at paragraph 3.1. 

- 5 -  



rules.7 Obviously there are certain limitations to access. The European Court of Justice has 

confirmed that "the Commission is allowed to preclude from the administrative procedure 

evidence which has no relation to the allegations of fact and of law in the Statement of 

Objections and which therqore has no relevance to the investigation. " 

Where an adversely affected party believes that the Commission's Services (i.e, in this 

case DG Competition) have erroneously or unlawfilly withheld documents which are necessary 

for its defense, it may make a request to the Hearing Officer for a decision to enable it to have 

access to such documents. The Hearing OfEcer is responsible for safeguarding the rights of 

, defense of the parties concerned in Commission proceedings.g The Hearing Officer, fiom 

administrative and bctional points of view, is pJ an official of DG Competition. He or she is 

independent and directly attached to the office of the Commissioner in charge of competition 

policy. lo The Hearing Officer reports to the competition Commissioner and ultimately the 

Commission. 

The Hearing Officer, once properly seized of a request by an interested party, has the 

power to decide inter alia whether to grant or refuse access to the documents sought. A decision 

by the Hearing Officer to authorize or not to authorize the disclosure of certain documents to a 

party concerned is ultimately susceptible to judicial review by the Court of First Instance and the 

European Court of Justice. Similarly, an entity which considers that certain of the documents in 

the Commission's file contain its business secrets that should not be disclosed to the defendant 

seeking access, can appeal directly a decision by the Hearing Officer authorizing access to the 

' See Notice on access to file, supra, at paragraph 10. 
See Judgment of the Court of Justice of January 7,2004, in Joined Cases C-204100 P, G205100 P, C-211/00 P, C 

213100 P, C-217100 P and C-219100 P, Aalborg Portland, [2004] ECR, not yet reported, at paragraph 126, a copy of 
which is attached as Exhibit E. 

See Articles 1 and 8 of the Commission Decision of May 23,2001 on the terms of reference of hearing officers in 
certain corn etition proceedings, OJ 2001 L 162, 19.6.2001, p. 21 (hereinafter "the Hearing Officer Decisionn). 
Currently, tlere are two persons serving as Hearing Officers. 
l o  See Article 2 of the Hearing Officer Decision, supra. 
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Court of First Instance and the European Court of ~ustice." 

Documents obtained through access to the file cannot be used for any purpose other than 

the proceedings applying competition law before the Commission or in proceedings before the 

European courts. This safeguard is contained in Article 15 of Regulation 773/2004, which 

stipulates that documents obtained through access to file may only be used "[ ...I for the 

purposes ofjudicial and administrative procedures for the application of Articles 81 and 82 of 

the Deaty. " Furthermore, the European Commission Notice on access to file states that: 

"Should the information be used for a different purpose, at any 
point in time, with the involvement of an outside counsel, the 
Commission may report the incident to the bar of that counsel, 
with a view to disciplinary a~tion.'"~ 

It is important to note that the Commission makes that obligation and the attending sanctions 

clear in a standard letter to all concerned and their counsel, when addressing to them a Statement 

of Objections and providing access to file. 

B. The Proceedings Against Microsoft Pursuant To ArticIe 24 of Regulation 
1/2003. 

On March 24,2004, the Commission adopted a decision in Case COMPIC- 

3137.792 - Microsoft ("the Decision"), in which it concluded that Microsoft had abused its 

dominant position in PC operating systems b y  

(i) refusing to provide interoperability information necessary for competitors to be 
able to effectively compete in the work group server operating system market, and 

(ii) tying its Windows Media Player with the Windows PC operating system. 

The Commission imposed a fine of 497,196,304 on Microsoft and ordered it to bring the 

above-mentioned infringements of Article 82 EC to an end (Article 4 of the Decision). In 

particular, the Decision ordered Microsoft to supply interoperability information to interested 

" See Article 9 of the Hearing Officer Decision, supra. 
I* CommissionNotice on access to file, p. 7. 
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undertakings on reasonable and non-discriminatory terms and conditions ("the interoperability 

remedy", Article 5 of the Decision), and to offer a full- functioning version of its Windows PC 

operating system which does not incorporate Windows Media Player ('%he tying remedy," 

Article 6 of the Decision). 

The Decision also provided for the establishment of a mechanism to monitor proper and 

accurate implementation, including the appointment of a Monitoring Trustee, whose role is to 

provide expert advice to the Commission on Microsoft's compliance with the Decision. 

Microsoft was granted a deadline of 120 days to implement the interoperability remedy, and a 

deadline of 90 days to implement the tying remedy. 

The obligations imposed by the Decision on Microsoft were suspended, pending the 

Court of First Instance's consideration of Microsoft's request for interim measures. Microsoft's 

application for interim measures was, however, dismissed by the President of the Court of First 

Instance on December 22, 2004.13 Consequently, Microsoft is under an obligation to comply 

with the Decision without delay. 

On July 28,2005, the Commission adopted another decision concerning the monitoring 

mechanism contained in Article 7 of the Decision. l 4  The JuIy 2005 decision sets out, in 

particular, the framework under which the Monitoring Trustee, mentioned earlier, will work. 

Subsequent to this July 2005 decision, the Commission invited Microsoft to put forward 

candidates for appointment as Monitoring Trustee. On October 4,2005, on the basis of a short 

list of candidates submitted by Microsoft itself, the Commission appointed as Monitoring 

Trustee by common agreement with Microsoft, Professor Neil Barrett, a British computer 

science expert. 

l 3  Order of the President of the Court of First Instance of December 22,2004 in Case T-201104 R, 
[ZOO41 ECR, not yet reported. 

See doc. C (2005) 2988 final. 



It is important to clarify at this stage that Article 24 of Council Regulation 112003 grants 

the Commission the power to impose on parties daily penalty payments, not exceeding 5% of the 

average daily turnover of the parties concerned in the preceding business year. The purpose is to 

compel parties to put an end to infringement of Article 81 or 82 EC Treaty following a 

prohibition decision taken against them by the Commission pursuant to Article 7 of Regulation 

112003 (see Article 24(l)(a)). 

In this context, the Commission, on the basis of an opinion on the Technical 

Documentation fiom the fum, OTR ("Organization and Technology Research"), which is an 

outside technical expert fm retained by the Commission to assist it on technical issues, decided 

to open proceedings against MicrosoR in order to compel it to comply with its obligations 

stemming fiom the Decision. Consequently, on November 10,2005, the Commission issued 

another decision against Microsoft, pursuant to Article 24(1) of Regulation 112003 r the  Att 

24(1) Decision"), for failure to comply with t b  interoperability provisions of its March 2004 ' 

Decision. This November 2005 decision is the first step in a procedure leading to the imposition 

of daily penalty payments pursuant to Article 24 of Regulation 112003. By means of this 

November 2005 decision, a penalty payment of up to 2 million per day was imposed on 

Microsoft, fiom December 15,2005, in the event that it is established that MicrosoR did not to 

comply with Article 5(a) and (c) of the Decision, i.e. its obligations to: (i) supply complete and 

accurate interoperability information, and (ii) to make that information available on reasonable 

terms, as explained earlier. 

In the meantime, the Monitoring Trustee had been appointed and assumed his advisory 

hnctions. In light of his reports on t b  state of the Technical Documentation provided to the 

Commission by Microsoft in response to the Art 24(1) Decision, the Commission, on December 

USIDOCS 5597699~1 



21,2005, adopted a Statement of Objections against Microsoft. This December 2005 Statement 

of Objections took the preliminary view that Microsofi had not yet complied with its obligation 

to supply complete and accurate interoperability information. A hearing was held at the request 

of MicrosoR on March 30-3 1,2006 on the objections raised in the December 2005 Statement 

concerning compliance with the interoperability remedy. 

rn. ARGUMENT 

In Intel Corn. v; Advanced Micro Devices. Inc., 542 U.S. 241 (2004), the United States 

Supreme Court articulated the factors that a Court should consider when it rules on an 

application pursuant to 28 U.S.C. 5 1782(a). According to the Supreme Court, a District Court 

may inter alia take into account: "the receptivity of the foreign government or the court or 

agency abroad to US. federal-court assistance, " and also "whether the J 1782(a) request 

conceals an attempt to circumvent foreign proof-gathering restrictions or other policies of a 

foreign country or the United States. " fld. at 264) (emphases added). 

The Commission respectfully submits that, in this case, it is not receptive to U.S. federal- 

court assistance for essentially two reasons: (I) the Commission does not require assistance &om 

the United States federal courts under 28 U.S.C. $ 1782(a) because the Commission has the 

power to lawfully obtain fiom Novel1 all documents relevant to its investigation; and (2) 

MicrosoR's discovery request under 28 U.S.C. § 1782(a) is seen rather as an attempt to 

circumvent established rules on access to file in proceedings before the Commission. 

k There Is No Need Here For United States Fedelal Court Assistance. 

It should first be noted that, contrary to what is suggested in the Court's preliminary order 

of March 28,2006, the Commission has the legal power, under Article 18 of Council Regulation 

No 112003, to "require undertakings and associations of undertakings to provide all necessary 

injomation" whether or not they are the target of an investigation or suspected of an 
- 10-  



infi.ingement of the competition rules. Indeed, the Commission has such powers and exercises 

them very frequently. If the parties or third parties do not provide the requested information, the 

Commission can order and has many times in the past ordered production and imposed heavy 

fines, under Article 23 of Regulation 112003 (and Article 15 of the preceding Regulation 17/62), 

in order to induce compliance. 

The Commission has made use of its powers to gather information and obtained from 

Novell the information which it deemed relevant in the present proceedings. More precisely, 

Novell was one of the companies which evaluated the technical documentation provided by 

Microsoft in regard to the interoperability remedy. Following this first evaluation, the 

Commission addressed a request for information, pursuant to Article 18 of Regulation No. 

1/2003, to Novell on October 4,2005. Novell responded to this request on October 13,2005. 

The information gathered by means of this request was relied upon in the December 21,2005 

Statement of Objections addressed to Micro~oft.'~ 

This information gathering power of the Commission, under Article 18 of Regulation No. 

1/2003, does not and did not depend on Novell being a party to the Commission proceedings 

against Microsoft. Novell is in any event an "interested third party))) pursuant to Article 13 of 

Regulation No 7731'2004, in the proceedings against Microsoft. Moreover, Novell, as an 

"interested third party," was also heard at the oral hearing held at the request of Microsoft on 

March 30-31,2006. 

In sum, the Commission has all the power to request any information from Novell or any 

other third company at any time that is relevant to the proceedings in the Microsoft case. 

Therefore, the Coulmission authoritatively submits to the District Court that it does not need, in 

'' See paragraph 22 of  the Statement of  Objections. For the precise formulation of  the questions raised, see footnote 
23 of the Statement of Objections. 
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the present case, judicial assistance fiom the United States federal courts under Section 1782(a). 

Indeed, the Commission has already exercised these powers in the present case to gather fiom 

Novel1 all the information it deemed necessary in the context of the relevant proceedings in the 

Microsoft case concerning the interoperability remedy. 

B. Ordering Discovery Would Circumvent The European Community Rules On 
Access To File. 

In the Commission's view, a discovery request under 28 U.S.C. §1782(a) relating to an 

ongoing investigation risks circumventing the established rules and procedures applicable to 

access to file in proceedings before the European Commission chiefly for the following reasons. 

I. Microsofi's rights ofdefense are adequatelyprotected by the applicable 
European rules on access to file. 

The Commission submits that Microsoft's rights of defense, in relation to the objections 

raised in the December 2005 Statement of Objections for failure to comply with the 

interoperability remedy, are adequately protected by the existing rules on access to file that are 

routinely applicable to all parties subject to such competition law proceedings before the 

European Commission. 

Indeed, once it received the above-mentioned Statement of Objections, Microsoft 

requested access to the file and to the documents identified in the annex to the Statement of 

Objections, including all the documents exchanged between the Commission services and the 

Monitoring Trustee and all the documents exchanged between the Commission's Services and 

the company OTR in relation to all matters covered by the Statement of objections.'' By letter 

of January 30,2006, Microsoft requested further access to the Commission's file pertaining to 

the correspondence between the Commission, on the one hand, and third parties such as the 

companies Sun, Oracle, IBM and Nomll, on the other hand. Furthermore, Microsoft requested 

l6 E-mail from Jean-Yves Art, Microsoft's Director of Competition EMEA, of December 23, 2005. 
- 12- 



access to file reflecting the discussions that have taken place between third parties, in particular 

Sun, IBM and OTR, and the Monitoring T ~ s t e e . ' ~  

Following Microsoft's request, the Hearing Officer took the position that the 

correspondence between the Commissions' services, on the one hand, and the Monitoring 

Trustee and OTR, on the other hand, constitute internal documents which, according to the 

applicable rules and provisions explained earlier, are in principle not accessible to ~icrosoft." 

By contrast, after confidentiality waivers had been provided by those undertakings participating 

as third parties, Microsoft was given timely access to communications between the Commission 

and those third parties that related to the issues raised in the Statement of Objections of 

December 21,2005." 

The Commission has, therefore, given to Microsoft access to all third party 

documentation in its possession, to which Microsoft is lawhlly entitled. However, by letter of 

March 2,2006, Microsoft specifically requested to have further access to "any material 

submitted by its adversaries to the Trustee and OTR. " '* 
In order to verifjr whether this further request by Microsoft was well-founded, the 

Commission asked the company OTR and the Monitoring Trustee to disclose and transmit to the 

Commission any documents they had received directly, without the Commission's knowledge, 

from third parties or from Microsoft in carrying out their respective duties, as we11 as any 

minutes they may have taken as regards communications with third parties or with Microsoft. 

l7 Letter from Microsoft's counsel Ian Forrester to the Hearing Officer of January 30,2005. 
I 8  Correspondence between the Commission and the experts is only rendered accessible if it is necessary for 
understanding the methodology applied in the experts' reports or for testing their technical correctness. Accordingly, 
the Hearing Officer took the view that one piece of this correspondence was indispensable for Microsoft's defense 

d ensured that access was effectively granted to it. 
'Letter from the Hearing Officer to Ian Forrester of February 8,2006, a copy of which lo attached as Exhibit P. 
20 Letter from Georg Berrisch, Microsoft's counsel, of March 2,2006, a copy of which is attached as Exhibit G. - -  



In line with well established case law,21 the Commission, upon receipt of these 

documents fiom the Monitoring Trustee, verified whether third parties could lawfblly claim 

confidentiality on any of the documents exchanged with the Trustee. After having examined the 

confidentiality claims of third parties, the Commission transmitted to Microsoft, by letter of 

March 28,2006, all the communications between third parties and the Monitoring Trustee for 

which no reasonable confidentiality claims were made by the parties and which related to the 

objections raised in the December 2005 Statement of Objections. 

As regards communications between the company OTR and thud parties, OTR has 

confirmed in writing to the Commission that no such communications relating to the Statement 

of Objections have occurred which are not documented in the Commission's file and to which 

Microsoft has therefore not already been granted access. Therefore, it came as a surprise to the 

Commission that Microsoft had decided to turn to a United States 'federal court for assistance 

under 28 U.S.C $1782 in order to gain access to the file, which it had one day earlier (i.e, on 

March 2,2006) sought to obtain from the Commission and with respect to which a proceeding 

was pending before the Hearing 

The Commission submits that Microsoft's rights of defense in relation to the objections 

raised in the December 2005 Statement of Objections have been and are sufficiently and 

adequately protected. If Microsoft considers that its rights of defense or any other right is being 

violated or not respected in this case, it can bring the matter before the Court of First Instance for 

'' See Judgment of the Court of June 24,1986 in Case 53/85, AKZO Chemie BV and AKZO Chemie UK Ltd v 
Commission [I9861 ECR 1965, a copy of which is attached as Exhibit W. 
22 Letter of March 28,2006 from Cccilio Madero, Head of Unit, DO Competition, to Georg Berrisch, Microsoft's 
counsel, a copy of which is attached as Exhibit I. 
23 In  fact, at the time of writing the resent intervention, the Hearing Officer has already replied to almost all of 
Microooft's requests for access to d e .  What the Hearing Officer is still cross-checkiig is whether some ofthe 
correspondence between the Commission and the experts is necessary for Microsoft's defense and needs therefore to 
be rendered accessible. Moreover, Microsoft has not exhausted the possibility it has to turn again to the Hearing 
Officer with regatd to the decision he has taken that certain documents submitted by third parties are confidential 
and unrelated to the case, if it considers it appropriate and necessary for its defense. 
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judicial review. Therefore, Microsoft's application under Section 1782(a) does not appear to be 

a genuine and reasonable request, but rather an attempt to circumvent the rules on access to file 

which are routinely applicable to all parties in proceedings of this nature before the Commission. 

2. There is a serious risk that granting the discovery requests to Microso$ 
under 28 U.S.C. $1 782(a) relating to an ongoing antitrust investigation is 
afirmatively harmfil to the Commission's sovereign interests. 

The Commission further submits that the discovery requests made by Microsoft under 28 

U.S.C. §1782(a) fiom other participants in the Commission's proceedings, if granted, would 

seriously compromise the Commission's powers of investigation and competition law 

enforcement. 

First, the Commission submits that there is a potential risk of subversion of the regulatory 

limits on an antitrust defendant's access to file containing information which the Commission 

gathers in its investigation. Those limits are lawfully imposed by the European Community, in 

the exercise of its sovereign regulatory powers in its territory and pursuant to the public interest. 

Indeed, as a general rule, the Commission is bound by an obligation of confidentiality which 

exists under the EC ~reaty," and which applies inter alia to protect confidential information and 

business secrets obtained from entities and individuals under its informatiorrgathering powers. 

As a result, there are certain elements of the Commission's files (as explained, internal 

documents, commercial information and business secrets) to which a defendant is denied access, 

typically by way of appropriate redaction. 25 Should defendants in antitrust investigations before 

the Commission be granted discovery requests under 28 U.S.C. 5 1782(a), there would be a 

serious risk that the confidentiality limitations resulting fkom the rules on access to file would not 

be fully respected, for example where the relevant United States rules concerning confidential or 

- 

24 See the Treaty Establishing the European Community, Article 287. 
25 See Sections 1V.B. and C., paragraphs 39-49, of the Commission's Notice on access to file, supra. - 1 5 -  



otherwise privileged documents differ fiom those applicable in the European Community. The 

careful balance to be carried out on the basis of the facts of each individual proceeding between 

the defendant's right to access to file and the information provider's right to confidentiality could 

be seriously jeopardized. In the same vein, the protection space for internal Commission 

deliberations, contributing to the quality of the decision making, could be jeopardized should 

internal Commission document. be discIosed to parties through collateral proceedings in the 

United States courts. 

Second, the rules governing the conduct of competition law proceedings before the 

Conirnission impose restrictions on the purposes for which the documents obtained through 

access to file can be used. As explained, Article 15 ofcommission Regulation 77312004 

stipulates that documents obtained through access to file may only be used "[.../for the 

purpses ofjudicial and administrative procedures for the application of Articles 81 and 82 of 

the Treaty. " Furthermore, the Commission's Notice on access to file states that: "Should the 

information be used for a dz~erentpurpose, at any point in time, with the involvement of an 

outside counsel, the Commission may report the incident to the bar of that counsel, with a view 

to disciplinary action. "26 AS already explained, the objective of these provisions is to sanction 

unlawful use of the information obtained, in view of the public interest (efficient law 

enforcement) and the substantial economic interests at stake. Therefore, the Commission submits 

that there is a serious risk that the documents, which are subject to a discovery request under 28 

U.S.C. §1782(a), may not be protected at all or not protected to the same extent by the rules 

applicable in other jurisdictions. This is another likely scenario in which the specific rules on 

26 Commission Notice on the rules for access to the Commission file in cases pursuant to Articles 81 and 82 of  the 
EC Treaty, Articles 53,54 and 57 of the EEA Agreement and Council Regulation (EC) No13912004, in OJ 20051C 
325,22.12.2005, p. 7. 
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access to file that the Commission has lawfully placed on defendants subject to competition law 

enforcement in the European Community could be circum~ented.~' 

Third, a Commission decision granting or rehing access to file to a defendant in a 

competition law case is subject to judicial control by the Court of First Instance and the 

European Court of Justice. These courts have emphasized that the right to access to file is "a 

corollaiy of the principle of respect for the rights of the defense. "" However, these caurts have 

also emphasized that not every failure by the Commission to disclose a document to a defendant 

constitutes a breach of the rights of defense.29 It is for the Community judiciary to fmally 

establish whether a "document which was not disclosed might have influenced the course of the 

proceedings and the content of the Commission's decision, "30 which could lead to the annulment 

of the Commission's decision. ~herkfore, a discovery order by a United States federal court 

granting access to documents to which the Commission has not granted access would risk 

interfering seriously with the above-mentioned review by the European Courts concerning the 

rights of defense and, thus, is likely to circumvent well-established domestic rules on judicial 

review in the European Community. 

C. Conclusion 

In conclusion, the European Commission submits that if the Court were to deny Novell's 

Motion to Quash and permit the discovery requested by Microsof€, there would be a serious risk 
--- 

27 The list of examples contained in this intervention is not exhaustive as to the potential areas where differences 
between the European Community's and the United States' legal systems are likely to occur. Another example is 
that the Commission and companies established in the European Community are under obligations as to the 
treatment of so-calIed "personal datan contained in documents and information exchanged. See, respectively, 
Regulation (EC) No. 4512001 of I8 December 2000 on the protection of individuals with regard to the processing of 
personal data by the Community institutions and bodies and on the free movement of such data (OJ L 8, 12.1.2001, 
a. 1). and Directive 95146 on the Protection of Individuals with regard to the Processine of Personal Data (OJ L 281. 
3ii.95, p.31). 

- - 
See Judgment of the Court of January 7,2004 in Joined Cases C-204100 P, C205/00 P, C-211/00 P, C-213100 P, 

S21.7100 P and G219/00 P, Aalborg PortlandNS, I20041 ECR, not yet reported, at paragraph 68. 
See Judgment of the Court of January 7,2004 in Joined Cases C-204/00 P, C-205100 P, C-211100 P, C-213100 P, 

C-217100 P and G219100 P, Aalborg Portland A'S, [2004] ECR, not yet reported, at paragraphs 72 and 74, a copy of 
$ich is attached as Exhibit E. 

See Judgment of the Court of January 7,2004 in Joined Cases C-204100 P, C-205100 P, C-211100 P, C-213100 P, 
C-217100 P and C219100 P, Aalborg Portland NS,  [ZOO41 ECR, not yet reported, at paragraph 76. 
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of contravening principles of international comity by interfering with law enforcement and 

sovereign policy choices in the handling of competition law proceedings in the European 

Community. The European Commission considers that it already has all the necessary powers to 

obtain the information and documents relevant for its competition law enforcement and it has, in 

fact, exercised its powers in this case. The European Commission also considers that 

Microsoft's rights of defense are adequately protected by the rules applicable in the European 

Community. 

The European Commission, therefore, respectfi~lly submits that it is receptive to the 

judicial assistance requested by MicrosoR urider 28 U.S.C. 5 1782(a) because the discovery 

request in this case is unjustified, unduly intrusive and poses a serious risk of circumventing the 

applicable rules on access to file in competition law investigations in the European Community. 
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